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TESTIMONY OF TIMOTHYS. W@COCK ON BEHALF OF THE
MAINE FOREST P S COUNCIL ON L.D. 2094, “AN ACT TO
IMPLEMENT THE RECOMMENDATIONS OF THE TASK FORCE ON
CHANGES TO THE MAINE INDIAN CLAIMS IMPLEMENTING ACT”

My name is Timothy Woodcock, I am attorney with Eaton Peabody,
P.A., and I am offering testimony on L.D. 2094, “At Act to Implement the
Recommendations of the Task Force on Changes to the Maine Indian ClaimsA
Implementing Act.”

The Maine Forest Products Council represents the forest industry with
over 30,000 direct and indirect jobs in the forest management and wood
manufacturing business, with 8 million acres of forestland land in the state of
Maine. In many areas of Maine, the Tribes are neighbors of Council
members and fellow landowners.

Over the last several decades, Council members have developed close
relationships with the Tribes, sharing road, fighting fires, combatting insect
infestation, and, protecting the environment. In the management of forest
lands, the interests of Council members and the Tribes are intertwined. They
have worked cooperatively to better manage this wonderful natural resource
| and ifs surrounding environment of which they - the Council members and

the Tribes—are stewards.
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It is with great reluctance, therefore, that the Council has reached the
conclusion that it must oppose L.D. 2094 in its current form.

L.D. 2094 would eliminate the current jurisdictional structure over land
and natural resources, This is a system that has been in place for nearly 40
years. The rules governing these resources are, for the most part, issued by
departments of the State of Maine, The State places high demands on the
landowners and the Tribes in the management of these resources. The
consistency and expertise of these officials provides a measure of
predictability to our efforts which, in turn, allows us to grow the resource as
well as our businesses and provide livelihoods for our employees, their
families, and the communities in which they live.

L.D. 2094 would remove that system and replace it with one governed
by “federal Indian law”—a term that would appear to lack clear meaning and
may, itself, become the subject of dispute. This new and radieally different |
regulatory system would bring uncertainty and additional expense to the
forest products industry. It could result in conflicting regulations—state,
federal, and tribal—and raise questions as to which controls. For exz;mple, if
differing water quality standards are established in a common watershed,
which standards v?ould prevail? And, how many years of litigation would it

take to get the answer.
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| In addition to greatly expanding Tribal jurisdiction, L.D. 2094 would
allow the Tribes to acquire land in trust anywhere in the state. Neither the
State nor the affected municipality would be éble to prevent the government
frbm taking land in trust, as they now can. As soon as the land took on
“Tribal Land” status, it would also take on the new and uncertain
jurisdiction structure that L.D. 2094 would make possible. It would place a
cloud of uncertainty over all our ability to replace lost woods markets and
hamper our ability to attract modern, high quality natural resource
businesses to Maine.

Of still further concern is our understanding that, under the terms of
the fedéral portion of the settlement act, if the Legislature were to amend the
Maine Implementing, which it can only do with the consent of the Tribes, and
were later to conclude that some or all of the changes were not working, it
could not remedy those deficiencies without the consent of the Tribes. The
State could find itself locked into statutory consequences it never intended.

We understand that the Tribes have serious concerns about the
jurisdictional and regulatory laws under the settlement acts. The Council is
more than willing to work with the Tribes and the Legislature to address

those concerns.
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We would be willing to participate in an inclusive‘ and searching review
of the settlement acts as they now stand, listen in good faith to the Tribes’
concerns, and, work with all concerned towards changes in the Maine
Implementing Act that work for the Tribes and for us all.

I appreciate your consideration of these remarks.
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TESTIMONY OF TIMOTHY C. WOODCOCK ON

L.D. 2094, “AN ACT TO IMPLEMENT THE RECOMMENDATIONS OF THE TASK
FORCE ON CHANGES TO THE MAINE INDIAN CLAIMS IMPLEMENTING ACT”

The Judiciary Committee is considering L.D. 2094, “An Act_ to Implement the
Recommendations of the Task Force on Changes to the Maine Indian Claims
Implementing Act.” The Maine Implementing Act (“MIA”) and the Maine Indian Claims
Settlement Act (“MICSA”) were enacted by the Maine Legislature (April of 1980) and the
Congress. President Carter signed MICSA into law on October 10, 1980.

At various points the Task Force Report as well as testimony at the January 14,
2020 Judiciary Committee hearing on the Task Force Report raised questions about
Congress’s consideration of and amendments to MICSA. In 1980, I was Minority Staff
Counsel for the Senate Select Committee on Indian Affairs. I was appointed to the
committee by Senator William Cohen, who was Ranking Minority Member on the
committee, Senator George Mitchell had only recently been appointed to the Senate.
Senator Mitchell worked closely with Senator Cohen, the parties—the State, the Joint
Tribal Negotiating Commiittee and its attorney, Tom Tureen, the landowners, and,
representatives of .the Department of Interior to consider the settlement legislation, make
revisions to it, and, forward it in a timely manner to President Carter. The year 1980 was
an Election Year and everyone understood there was no guarantee that President Carter
would be reelected.

As Minority Staff Counsel, I was déeply involved in the hearings on S. 2829 before
the Senate Select Committee on Indian Affairs. I i\{as also deeply involved in post-hearing
discussions of problems with the bill as well as revisions that were made to address those

problems. As some evidence of my involvement in these matters, I have attached a very

{EP - (3376526 - v1 } 1




thoughtful and gracious letter that Senator Mitchell sent to me on September 30, 1980
acknowledging my involvement in this matter.

The Judiciary Committee is familiar with the background to the enactment of the
MIA and MICSA. I offer the following points to place the settlement bills in broader
context.

The legal claims that the Penobscot and Passamaquoddy Tribes had brought
implicated land title te as much as two-thirds of the state of Maine. The mere pendency of
this litigation threatened to disrupt the most basic transactions and activities in those areas.
No one wanted that situation to continue. A joint desire to avoid protected and potentially
uncertain litigation led the Tribes and the State to work out their differences. Under the
agreements they reached, the Tribes secured their essential goals:

1. The right to purchase up to 300,000 acres of land (150,000 acres for the

Penobscot and 150,000 acres for the Passamaquoddy;
2. They obtained the agreement of the federal government to fund those land
acquisitions wﬁh $54,500,000;
3. They abtained the agreement of the federal govermﬁent to pay to establish._trust
funds of é(jual size for each tribe of $13,500,000;

4. They 6btained much greater control over the investment of those trust funds

than was true of most other Indian tribes; and,

S. They obtained legislation ending for all time longstanding claims by the State of

Maine to interfere in internal tribal matters.
For its part, the State sought to regain jurisdiction that had been placed in question

by the court decisions favoring the Tribes’ claims. This was not an easy task because, in
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many western states, the point where state jurisdiction ended and tribal jurisdiction began
was unclear resulting in considerable litigation which goes on to this day. They ended up
using the model of Maine municipalities—which, as you know, have broad jurisdiction
over many areas of policy-making. And they agreed to a broad reestablishment of State
jurisdiction with a proviso that the State could not interfere in “internal tribal matters.”

The MIA was introduced to the Legislature and passed in April éf 1980, It’s
effectiveness was contingent on Congress enacting MICSA. S, 2829, the Senate Bill
containers MICSA’s terms was introduced on June 13, 1980. A copy S. 2829 is attached.

When the Tribes agreed to the settlement terms, they fully understoqd and
respected the State’s interest in reasserting its jurisdiction. At the Legislature’s hearing on
.the settlement legislation, Attorney Tureen testified that in the course of negotiations, the
Tribes came to “the legitimate interest of the Stage in having basic laws such as those
dealing with the environment apply uniformly throughout Maine.” Leg‘ islative Hearing at
25. He added that, as the negotiations continued, “[ilncreasingly, both sides found areas of
mutual interest as, for example, in the general body of federal Indian law which the Tribes
came to see as a source of unnecessary interferen_ce in the management of Trjbal property
and the State came to see as a source of uncertainty in future Tribal-State relations. Id. In
testimony before the Senate Select Committee on Indian Affairs, attorney Tureen expanded
on this point saying that the Tribes “were concerned about the problems in the West
because of pervasive interference in internal tribal matters.” Hearing on S, 2829 at 182.

When asked about the proposal to define Tribal governmental power by reference
to Maine municipalities, he said, by establishing Maine municipal law as the general

reference point for tribal governmental powers, MIA and MICSA were creating a unique
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tribal-state relationship—one unlike any other in the Unfted States. Attorney Tureen
spoke to this poeint, too, saying “...there was only one kind of relationship the Indians had to
the United States, one might be more concerned about the precedential nature of this
settlement. The fact is there are a myriad of glifferent kinds of relationships that Indian
tribes have with the United States.” Id. Speaking further to the range of relationships, he
said, “they are all different. They range from terminated tribes to the Alaska Natives to
the [P.L. 83-] 280 tribes. He conclqded that another “unique” relationship between the
United States and the Penobscot and Passamaquoddy Tribes should be problematical,” Id.
He explained this point further by adding that “it is already the nature of Federal Indian
law [that] it is already highly idiosyncratic.” Id

From this testimony, two points emerge: 1) the Tribes, themselves, had concluded
that they did not want to become subject to general federal Indian law and, 2) they were
not concerned about the use of the Maine municipal model as a reference for their
governmental powers.

S. 2829 was amended in committee. Several provisions were revised, including
original Section 6(g) which became 6(h) in the bill as reported. Section 16(b) was élso
" added to the bill. These changes were made with the agreement of the parties. They were
not added secretly to the bill. Given Senate procedures, there would have been no way to
do that.

On September 17, 1980, the amended version of S. 2829 was reported out of the
Indian Affairs Committee, The committee issued a report—S. Rept. 96-957. S. 2829 was

sent to the House and referred to the House Interior and Insular Affairs Committee which
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replaced it with H.R. 7919. On September 19, 1980, the Interior and Insular Committee
issued the amended bill with its report, H. Rept. 96-1353.

On September 30, 1980, while serving as President Pro Tempore of the Senate,
Senator Mitchell signed H.R, 7919 when it was returned from the House.

On October 10, 1980, in a White House ceremony attended by members of the Joint
Tribal Negotiating Committee, Tribal leaders, State officials, and, Senator Mitchell,
President Carter signed MICSA into law.

I hope this background is helpful on the origins and progress of MICSA as it made
its way through Congress to President Carter’s desk. There is, of course, much more detail
about these events and, if members of the Judiciary Committee are interested, I would be
willing to offer that additional testimony when the Judiciary Committee is ready.

H#
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A BILL

To provide for the settlement of land claimx; of Indians, Indian
nations and tribes and bands of Indinns in the State of

Muine, including the Passamuquoddy Tribe, the Penobscot
Nation, and (he Houlton Brad of Maliseet Indians, and for
ather purposcs. S

Be it cnacted by the Senate and House of Representa.-

tives of the United States of America in Congress assembled,

3 That this Act may be cited as, the Maine Indian Claims
4

Sotilement Aot of 1880",

5 CONGREBSIONAL FINDINGS AND DECLARATION OF pOLICY

SEC. 2. (a) Congress heteby finds and declares that
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(1) The Passnrﬁhﬁunddy Tribe, the Penohscot

Nation, and the Maliseet Tribe ave asserting claims for
possession of Jands within the State of Maine and for
dumnges on the grounds that the lands in question
were origirally transferred in violation of law, includ-

ing 1!_;9 Trade nn___d Intercourse Aet of 1790 (1 Stat.

| ._:1;37). or subseguent reennctments or versions thereof.
| (é) The Indjigns, Indiun notions, and irbes and
bands o Indinns, ;lhor than the Passpmaquoddy Tribe,
the I’e;wbscot Nation, and lhé Maliseet Tribe, that
onee may have held aboriginel title to lands within_the
State of Maine long ago havo lost their aborigina hbld-
ings and bave ceased to exist.

{3) Tha Penobscot Nation, as ropresented as of
the time of passage of this Aet hy the Penobscat Np-
tion's’ Governor and Council, is the suceessor in inter-
est to the sberiginal entity gafmrnlly known as the Pe-
nobscot Nation, which years ugo cluimed sboriginal

title to corlain lands in the State of AMaine.

{(4) The Passumaquoddy Tribe, as represenied as
of the time of pnssage of this Act by the Joint Trihal
Council of the Passumaquoddy Tribe, is the suceessor
in nlerest to the uboriginal eatity generally known as
the Passumoquoddy Tribe, which years ago elaimed

ghoriginal title to cerinin lands in the State of Maine.




lenobseol
daims for
2.and for
éu;:stion
-4, includ-
(1 Stal.
1 ‘thercof.
‘.:i.b.cs and
riy Tribe,
iqbe, that
vithin the

inal hold-

<o as of
1scot Na-
: Hin' inter-
& the Pe.

Eigg;riginul

sented os
nt Tribal
successor
newn 1§
- cleimed

3 Maine,

LT -~ T < S W

=2}

8
(5) The Houtton Band of Mnliseot Indinns, ug rep-
resented g8 of the time of passage of this Aet by the
Houlton Band Council, is the successor in interest, ns
to lands within the Uniteg States, 1o the ahoriginal
entity generally known g the Maliseet Tribe, which
Years ago chiimed aboriginal title 1o pertaip lands in
the State of Maine.

(6) Substantial cconomic and social hardship to a
large number of landowners, eitizens, and communitios
in the Stute of Maine, und thergfore (o the ceonomy of
the Stute of Maing a8 0 whole, will resuly jf the nfore-
mentioned claims are not resolved promptly.

{7) This Act represents n pgood faith cffort on the
parl of Congress to provide the Pnssnmaquoddy Tribe,
the' Penobiscot Nution, and the Houlton Band of Myli.
seet Indigns i\'itﬁ. ﬁ fni.r and just settlement of their
land elnims, In the nhsence” of congressional aclion,
these land claims would bs pursued through the courts,
2 proeess which in al} fikelilvod would tonsuma many

years and thereby promote hostility and uncertainty in
the Stafe of Maine to the ultimate detriment of the
Passumoquoddy Tribe, the Penobscol Nation, the
Houlton Bang of Malisent Indiaas, their members, and

all other eitizens of the State of Myine,
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(8} The parties to these claims, acting through
their duly nutharized represeniatives, whose nuthority
is hereby recognized and acknowledged, have exccuted
& Settlement Agreemont duted . 1980,
which requires implementing legislation by Congress,,
{8} Tho State of Muine, with the agreement of the
..Pgssmnaquuddy Tribe, the Penobscot Nativn, and the
Houlton Band of Maliseet Tndians, has enactod legisla-
tion defining the relutionship between the Passama-
quoddy :’:I’rihe, the Pencbscot Nation, the Houlton Band
of Maliseer Indions and their members, and the State
of Maine.

(.10) Sinee 1820, the Stuir of Maine hag provided
specisl services to the Indxg;xs residing within its bor-
ders, including the members of the Passamaguoddy
Tribe, the Penobsvot Nation, and the Houlton Band of
Maliscet Indians, During this seme period, the United
States provided few specinl services to the respective
had jurisdiction ever ar responsibility for the said tribe,
nition, and band. In view of this provision of speeial
services by the State of Maine, requiring substantisl
expenditures by the State of Maine and made by the
State of Maine without being required to do so by Fed-

cral luw; it is the intent of Congress that the State of

.
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Muine not be required lurther to contribute direetly to
this claims sattlemont,
(8) It ia the purpose of this At
(1) to removs the cloud on the titles to land in the
State of Maine resulting from Indian claims;
(2} to clerify the status of other land and nutural
resources in the Statp of Maine;
(3) to ratify the Maine Implementing Aet, which
defines the relationship between the State of Maina
and the Passamaguoddy Tribe and the Penobacot
Nation; ang

() to confirm that all other Indiens, Indign na.
tions and tribes and bands of Indians now or hereufter
existing or recognized in the State of Maine are and
shail be subject to al nws of the State of Maine,

| _ DEFINITIONS
Séc. 3. For purposes of this Act, the term—

{s) “Houlton Band of }sl&!iseet Indiens’ means
the Muliseat Tribp-of Indirns 23 constituted on March
4, 1789, and all {15 predecessors nné ‘succcssors in in.
terest, which, as of {ha dato of passage of this Asct, are

represented, oz to' lands within the United States, by

Maliseat Indians,
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(b} “Land or other natursl resourcos™ means any
real properiy or other natural resources, or any inler.
ast in or right involving any real property or other nat-

urnl resources, including but without limitation miner-

als and minem‘;:rigbts, timber and timber rights, water

and water rights, and bunting and fishing rights.

i) f:Lund Acquisition Fund”' menns the Maine
Ind%t.m C:laims Land Acquisition Fund esiablished
under section 5{c) of this Act.

() “Laws of the State” means the Constitution,
and all statutes, regulations, and common laws of the
State of Maine and its political subdivisions, and all
subsequent amendments thereto or judicinl interpreta-
tiuns thereof,

{e} "“Maino Implementing Act’’ menns the “Act to
Implement the Maine Indian Claims Settlement” cn-
aneied by the State of Mainc in chapter of the Pri-
vule gnd Speeinl Laws of 1079,

those lunds a5 defined in the Maine Implementing Act.
(g} *'Tassamaquoddy Territory"” means those lands
us defined in the Maine Implementing Act.
{h} “Pussamaquoddy Tribe" means the Passama-
quoddy Indian Tribe, as constituted on March 4, 1789,

and all its predecossors and suecessors in interest,
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which as of the date of passage of this. Act, are repre-
sented by the Joint Tribul Council of the Pussama-
quoddy Tribe, with separnte Councils gt the Indian
Township and Pleasunt Point Reservations,

(i) “'Penobseot Indign Reservation” menns those
lands as defined in the Maine Implementing Aet,

) "Penohscot Indipn Tervitory” sneans  those
lands defined in the Maine Implementing Act.

(k} “Penobseot Wation” means the Penobseot
Indinn Nation as constituted on March 4, 1789, and al]
its predecessors and successors in interest, which as of
the dato of passage of this Aot are represented by the
Penobscot Nation Governor and Council,

() “Seeretary” menns the Secrotary of the
Interiar,

(l;l) “Settlement Fund” means the Maine Indian
Chims Settlement Fumd estublished under seetion 5(a)
of this Act, |

(n} “Transler” inc!udc;s h\;ti is not limited to any
voluntary or involuntary sale, gni‘ht, lease, allotment,
partition, or other conyeyance; any tmnsactic;h the pur-
pose of which was to effect a sale, grani, lease, allat.
ment, partition, or conveyance; and any net, event, or

cireumstance that resulted in s change in title to, pos-
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session of, dominion over, or control of Jand or other
nutural resourees,
ABPROVAL OF PRIOR TRANBFERB AND BEXTINGUISHMBNT
OF INDIAN TITLE AND OLAIMB OF THE PABSAMA-
QUONHY TRIBE, THE PENORBCOT NATION, THE !IOULT

TON BAND OF MALISEET INDIANS, AND ANY OTHER

INDIANS, lNﬁIAN NATION, OR TRIBE OR HAND OF IN.

DIANS WITHIN THE BTATE OF MAINE

Sec. 4. (a)(1) Any transfer of land or other natural re-
sources located anywhere within the United States from, by,
or on hehall of the Passamaquoddy Tribe, the Penobseot
Nation, the IIoulton Bend of Malisest Indians, or.any of their
mombers, and any transfer of land or other natural resources
located anywhere within the State of Maing, from, by, or on
behall of any Indian, Indian nation, or tribe or band of Indi-
ang, including but without fimitation sny transfer pursuant to
any treaty, compact, or statute of any State, shall be deemed
to have been made in nccordanco with the Constitution and
all laws of the United States, including but without limitation
the Trade and Intercourse Act of 1780, Aet of July 22, 1780
{ch. 33, sec. 4, 1 Stat. 137, 138), and all emendments there-
to and all subsequent reenaciments and versions thereof, and
Congress hereby does approve and ratify any such transfor

effective s of the date of said transfer,

i 25
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- behalf of any Indian nation, or tribe or band of Indiens in-

1L

.
(2) Any transfer of land or other natural resources lo-

cated anywhers within the State of Masine, from, by, or on

cluding but without limitation any transfer pursuant to any
treaty, compact or statute of any State, shall he deemed (o
have been made in zecordance with the laws of the State,
and Congress hereby does approve and retily any such trans-
for effective as of the date of said transfer,

(3) Any transfer of land or other naturs! resources lo-
cated anywhere within the State of Maine, from, by, or en
behalf of any individual Indian, which occurred prior to De-
cember 1, 1873, including but without Yimitation any transfer
pursuant to eny trealy, compact or statuts of any State, shall
be deemed to have boen mado in sccordance with the laws of
the State, and Congress hereby does approve and ratify nny
such translor effective as of the date of said transfer,

{b) To the extent that any transfer of Jand or other naty.
ral resonrces deseribed in sactio; 4{a) may involve land or
other natural resources to which the Passamaquoddy Tribe,
the Penchscot Nation, the Houlton Band of Muliscet Indians,
or any of their members, or eny ather Indian, Indian nation,
or tribe or band of Indians had aboriginal title, subsection
4(0) shall be regarded s an extinguishment of said aboriginal
title 83 of the date of such transfor.
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(¢} By virtue of the approval and ratification of a trans-
fer of lsnd or other natural resources effected by this section,
or the extinguishment of aboriginal title effected thereby, all
claims against the United States, any State or subdivision
thereof, or any other person or entity, by tha Passamaquoddy
Tribe, the Penobscot Nation, the Tloulton Bund ol Maliseat
Indmm or any of their members or by any other Indian,

Indian mmon, tribe or bnnd of Indians, or any predecessors

of Sucesssors in mtercsl thereof, arising at the timo of or

subsequent to the transfer and based on uny interest i or
right invol¥ing such land or other natural resourees, mclud-
ing but without limitntion claims for. tresposs damnges or
claims for use and oceupancy, shall be deemed extinguished
us of the date of the transfer,
ESTABLISHMENT OF FUNDS

Se0. 5. (a) The Seerotary of the Treasury shall estab-
lish an account in the Tteasury of the United States to be
known as the Maine Indian Claims Settlement Fund ang
shall transfer $27,000,000 from the general fumls of the
Treasury into such nceount l'oilowmg the approprintion pu-
thorized by section 18 of this Act,

(bX1) One-ha¥ of the principul of the Settlemewt Fund
shull be held in trust by the Secretary for the benefit of the
Pnssnmgquoddy Tribe, and the other half of the Settlement

Fund shall be held in trust for the benefit of the Penobscot
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I Nation. Each portion of the Settlemeny Fy

2 vested und sdministered by (he Spe

3 terms established by the Pnssumuquoddy Tribe or the Penoly.

4 seot Natinp, respectively, and ugreed to by the Secratnry,

shall aecept reasonnble terms for investment

6 and sdministration proposed by the Passumnquoddy Tribe or
7 the Penobscot Nation W

5 The Seeretary

ithin thirty days of the date op

hich
8 he reeeives the proposed terms,

and, unti} suck terms have

9 been ngreed upon, shall fix the terms for the ndministration of

10 the Settlement Fung, The Pnssnmmguuddy Tribe or the Pg-

11 nobscot Nation may obtain judicial review in the United

12 States District Court for the District of Muine of oy refugn]

13 by the Secretary to Aceept reasanable tormg put forth by the

14 respective tribg or nation, or of any

fniture of the Seeretary
15 o ndminister such funds in nceordane

¢ with such terms,
14 (2

} Under no eireumstances shyl any part of the prinei-
17 pal of the Settlement Fund be distributed 1o gither the Passp-

18 naquoddy Tribe of the Penabseot Nation, or to any member

19 of either tribe of nation: Provided, however, Thay nothing

ent reasonuble investinent

21 said Funyg by the Secrotary.
22

20 herein shal) prov ol the principa{ of

{3} The Seeretary, on g quarterly
28 ovailable 1o the Passamaquaddy

24 Nation, without linbility

busis, shall make
Tribe nnd the Penohzeot

1o or on the part of the United

25 States, nng without any deductions, any

income derjved from

nd shall he jp.
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12
that portion of the Settlement Fund allocated to the respec-
tive tribe or nation, the use of which shall be free from regu-
lation by the Secretary: Provided, however, That the Passa-
maquoddy Tribe and the Penabscot Nation annuslly shall
each expond the ircome from $1,000,000 of thoir portion of
the Settlement Fund for the benéfit of their respective me;-
berg who are over the age of sixty,

(c:)a"]?ha éocretary of the Trensury shall establish an ae-
count in the Treasury of the United Sintes te be known as
the Maine Indian Claims Land Acquisition Fund and shall
trensfor 354,500,000 from the goneral funds of the Treasury
into such account following the appropriation authorized by
gsection 13 of this Act.

{d} The prineipal of the Land Acquisition Pund shall be
held in trust by the Seeretary as follows:

(1) $900,000 shall be held for the benefit of the

Houlton Band of Malisest Indians to be used to pur-

chase 5,000 acres of Maine woodland;

Land Acguisition Fund shall be held by the Secretary

(2) one-hulf of the balance of the principal of the

for the benefit of the Passemaguoddy Tribe; and
(3) the other half of the balance of the principnl of

the Land Acquisition Fund shall be held for the benefit

of the Penchscot Nation.
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1 The Secretary shell expend, with the consent of the affected
tribe, nation, or band, the principal and any income acerving
to this Land Acquisition Fund for the purpose of nequiring
land for the Passamaguoddy Tribe, the Penobscot Nation,

2
8
4
5 and the Houlton Band of Malisect Tndians and for no ather
8 purpose. If the Houlton Band of Muliseot Indians should
7 cense to exist, any lands sequired for the Maliseet Tribe purs
8 sunnt to section 5 shail bo divided equally and held in truse,
9 one-half for the henefit of the Passamaqueddy Tribe and ong-
10 half for the benefit of the Penobscot Nation,
1t (e)(1) The provisions of sucﬁon 177 of title 25 of the
12 United Statos Code shall not bo applicable to (i) the Passa-
13 maquod&y Tribe, tho Penobscot Nation, o the Houlton Brnd
14 of Malisoet Indinng or any other Indian, Indian nation, or
15 tribe or band of Indians in the Stato of Maine, and (ji) any
16 land or ather natural resources owned by ar held in trust for
17. the Pasémnaquoddy Tribs, the Penobscot Nation, or the
18 Houlton Band of Maliscet Indions or any other Indian,
19 Indisn nation, or tribg or band of Indians in the State of
20" Maine, Bxcapt as proﬁdcd in aubseetion (e)(2), such land or
21 other natural resources shall not uthenvisq be subject to uny
22 restraint on alienation by virtue of being held in trust by the
28 United States or the Secrotary.
24 () Any transfer of land or other natural resources

25 within the Passamaquoddy Indinn Territory or the Penobscot
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Indinan Territory, escepl takings for public uses consistent
with the Maine Implementing Act or the laws of the United
States, or transfers of individual Indian nssignments from one
member of the Passamaqueddy Tribe or Penchseot Natian to
nnother member of the same tribe or nation shall be void nb
initio and without any validity in law or equity unless made
by or withthe consent of the respective tribe or nation and
with the approvat of the Sceretary: Provided, howerer, That
the Secretary and the respective tribe or nation shall have
authority to approve only transfers of timber and other natu-
ral resources; leases of land for a term not to exceed fifty
yenrs; exehanges of land; and transfers of Innd or other naty-
ral resources the proceeds of which are reinvested in lund
within two years of the date of the reccipt of such proceeds.

{Ir Land nequired und held by the Secretary for the
benefit of the Pussumaquoddy Tribe und the Penobscot
Nation shall be manaped and ndministered in accordnnee

with terms established by the respeetive tribe ar nation and

sonable terms for management end administration proposed

by the Passamaquoddy Tribe or the Penobscot Natian within

thirty duys of the date on which he receives the proposed

terins, and until sueh terms have been agreed upon shall fix
the torms for management and administration of suid lands,

The Passmaquoddy Tribe or the Penobscot Nation may
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1 obtain judicial review in the United States Distriet Court for
2 the District of Maine of any refusal of the Secretary to aocept
8 reasonable terms put forth by the respective tribe or nution,
4 or of any failure of the Secretary to administer such lands in
5 accardance with such terms.
6 (g) In the event of o taking of land or any interest in
7 land owned by or held in trust for the Passamaquoddy Tribe,
8 the Penobscot Nation or the Houlton Band of Maliscel Indi-
9 ans for public uses pursuant to the laws of the State or the
10 laws of the United States, the Scerctary shall rejnvest the
11 money received in other lunds for the respeetive tribe, nation
12 or band within two years of the dute on which the money is
13 received, Any lands so nequired shall be approved by the
14 affected tribe, nation, or band, and shall be subjeet to the

15 terms of this Act and the Maine Implementing Aet,

16 APPLICATION OF 8TATE LAWSR

17 Sec. 6, (s) Bxeept as otherwise provided in suhsections

18 (W), {d), and (c) of this section, all Indians, Indinn nations,
19 tribes, and bands of Indians in the Stute of Mnine, other than
20 the Passamaquoddy Tribe and thé Penobscot Nation and
21 their members, and oll lands or other natural resources
22 owned by or held in trust by the United States, or by any
23 - other person or entity for any such Indian, Indian natioq or
24 tribe, or band of Indinns, shall be subject to the civil and

25" eriminal Jurisdiction of the Stute, the laws of the Stute, and
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to the civil and erimina] jurisdiction of the courts of the State,
to the same extent as any other person or land therein.
(b) The Passamequoddy Tribe, the Pencbscot Nation,
their members, and the land owned by or held for the benefit

of the Passamaqueddy Tribe, the Penohseot Nation, and their

mambers, shall be subject to the jurisdiction of the State of A

Maine to the extent and in the manner provided in the Maine
Implgme;ting ‘Act. The Mrine Implementing Act is hereby
epproved, ratified and confirmed, and the provisions of the
Maing Implemaiﬁing Act which heresftor bacome offective,
including any subsequent amendments pursuant io subsection
(d), are incorporated by refercnce ps fully as if set l'ﬂrtl;E
harein. The Maine Implementing Act shall not be subject to
the provisions of section 1919 of title 25 of the United Siates
Code,

{c) The Passamaguoddy Tribe, the Pcnob:;cot Nation,
the Houlton Band of Maliscet Indisns, and all members
thoreof, and all other Indians, Indian nations, or tribes, or
bands of Indians in the Stato of Maine may sue and be sued
in the courts of the State of Maine and the United States to
the sante extent ns any other entity or person residing in the
State of Meine may sue and be sued in those courts: Pro-
vided, however, That the Passamaqueddy Tribe, the Pencb-
scot Nation, and their officers and employees shall be

immune from suit to the extent provided in the Maine Imple-
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1 menling Act. In the event that cither the Passamaqueddy

2 Tribe or the Penobscot.Nation faila to pay any monay judg-

8 ment entered against it within ninety days after entry of final

4 judgment, the Secratary shall pay any such money judgment

§ from that portion of the income of the Settlement Fund held

8 for the respective tribo or nation. Any person nssérting a

T money judgment agninst cither the Passamunquoddy Tribe or

8 the Penobscot Nation may sue the Seeretary in the United

9 States District Court for the Distriet of Maine for any such
10 amount due,
11 {d) Congress hereby consents to any amendment to the
12 Maine Implementing Act with respect to either the Passama-
13 quoddy Tribe or Penobscot Nation provided that such amend-
14 ment is made with the agreement of such tribe or nation.
15 (e) The Passamaquoddy Tribe and the Penobscot Nation
18 sro hereby authorized to exercise jurisdiction, separate end
17 distinet from the civil and eriminal jﬁﬁsdich’nn of the State of
18 Maine, to the extent authorized by the Maine Implementing
19 Act, and any subsequent amendments thoreto, |
20 0 Tha United States, every Statd, every territory or
21 possession of the United States, and every: Indian nation and
22 tribe and band of Indians shall give-full faith and credit to the
28 judicial proceedings of the Pas‘snmaquoddy Tribe and the Pe-
24 nobscot Nation, The Passemaquoddy Tribe and the Pench-
25 scot Nation shall give full faith and credit to the judicial pro-
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I ceedings of each other and to the judicial praceedings of the

2 United States, avery State, every territory or possession of
3 the United States, and every recognized Indinn nation and
4 tribe and band of Indians,

5 {g) Except as provided in this Aet, the laws of the
8 United States which m}ate or accord special status or rights
7 to Indians, Indian m'l"tions, tribes, and bands of Indians,
8 Indian lands, Indiun rese;\"aﬁaﬁs, Indian country, Indinn ter-
8 ritory, or Innds held in trust for Indians, shall not apply
10 within the State of Maine: Provided, however, That the
11 Passamnquoddy Tribe, the Ponobscot Natien, and the Houl-
12 ton Bund of Maliscet Indians shall be ciig’ihle to receive gll
13 the financial benefils which the United States provides to In.
14 dians, Indian nations snd tribes or bands of Indiang to the
15 same extent nnd subject to the same oligibility criteria gener-
18 ally applieable to other Indians, Indian nations, or triles or
17 hands of Indians and for the purposcs of determining eligibil-
18 ity for such finzneial benefits, the respective tribe, nation,
19 and band shalt be decmed to be federnlly recognized Indiun
20 tribies: And pmuzded ]'ztrllmr, That t}w Pa%sumuéﬁodd; Tnbc,
21 the Penobscot Nation, and the Houltan Band of Maliseet In-
22 dinns shall be considered federally recognized Indian tribes
23 for the purposes of Federal tnxation and any lands ewned by

{
24 or held in trust for tho respective tribe, nation, or bund shall
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be considered Federnl Indian roservations for purposes of
Federa! taxation,
IMPLEMENTATION OF THE INDIAN CHILD WELFARE ACT
See. 7, (a) The Passamuguoddy Tribe or the Penobscot
Naution may assume exclusive jurisdiction over Tudian child
custody procecdings pursuant to section 1901 of titlo 25,
United States Code. Before the respeetive tribe or nation
mey assume such jurisdiction over Indian clu'd custody pro.
ceedings, the respective tribs or nation shull present ta the
Seeretary for approval n petition to nssume such jurisdiction
und the Seeretary shall npprove that petition in the mauner
preserihed by scetion 1818{a)-(c) of title 25, United States
Code.
{b) Any petition to nssume jurisdiction over Indin child
custody proceedings by the Pnséamnquoddy Tribe or the Pe-

nobscot Nation shall be considered and determined by the

* Beeratary in accordanes with section 1918 (b) and {e) of title

25, United States Code.

{e) Assumption of jurisdiction under this section shail

not affect any sction or proceeding over which n court has

1

-~ {d@) For the purposes of this section, the Prssamaquoddy

28 :Indian Reservotion and the Peaobscat Indinn fluservution
24y,

-25-

shall be deemed to be "'reservations™ within section 1808{10)

of -title 25, United States Code, and the Passnmaquoddy




20
Tribe and the Penohseot Nation shall be deemed to he
“Indian tribes” within seetion 1803(8) of tile 25, Unijted
States Code.

{e) Until the Passamaquoddy Tribe or the Penobscot

Nation has assumed exolusive jurisdiction over the Indxan
child custody procecdings pursuant 1o this section, tha State
of Maing shall have excluslve jurisdiction ever the Indian
child custody Procecdings of thet tribe or nation,

EFFECT OF PAYMENTS TO Puautaqnobm' TRIBE,
PENOBECOT NATION, AND HOULTON BAND OF MALI-
SEET INDIANS
Seo. 8. {a) No payments to be made for the benefit of

the Passamaquoddy Trike, the Penobscot Nation, and the

Houlton Band of Malisest Indinns pursusnt to the terms of

this Act shull be eonsidered by any agency or department of

ths Ur;itcd States in determining or computing the State of

Maine’s eligibility for Participation in dny financial aid pro-

gram of the United Statas,

{b} The eligibility for or raceipt of peyments from the

State of Maine by the Passnmnquoddy Tnba and thc Penob-
scol Nation or any of their members pursnant to the Maine
Implementing Act or eny other law of the State of Maine
shall not be considered by any department or agency of the
United States in determining the eligibility of or computing

peyments to the Passamaquoddy Tribe or the Penobscot
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Nation or any of their members under any financial nid pro-
gram of the United States,

(e} The availability of funds or distribution of funds pur-
suant to seetion 5 of this Act moy not be considered as
income or resources or otherwise utilized s the hasis 1) for
denying any Indian household or member thereof participa.
tion in any federally ossisted housing program, (2} for deny-
ing or reducing the Federal financial assistance or other Fed-
eral benefits to which such houschold or member would oth-
enwise be entitled, or (8) for denying or reducing the Federnl
financial assistance or other Federsl benulity to wlhich the
Passamsquoddy Tribe or Penohscot Nation would otherwise
he eatitled,

DEFERRAL OF CAPITAL GAINS

Sec. f. For the purpose of subtitle A of the Internul
Revenue Code of 1954, any transfer by private owners of
Innd purchused by the Seeretary with moneys from the Lund
Actuisition Fund shall be deemed to be an involuntary con-
version within the meaning of section 1033 of the Internal
Revenue Code of 1954, as smended, |
TRANSFER OF TRIBAL THUST FUNDBS HELD RBY TUE STATE

OF MAINE

SEc. 10. AN funds of either the Passnmaquoddy Tribe

~or the Penobaeat Nation held in trust by the State of Maine

es of the effective dnte of this Act shall be transferred to tho
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Secretary 10 be held in trust for the respective tribe or nation
and shall be added to the principal of the Settlement Fund
allocated to that tribo or nation. The delivery of suid State
funds to the Secretary shall be accepted in full discharge of
any claim of the respective tribe or nation, its predecessors
and suceessors in interest, and its members, against the State
of Maine, its officers, employees, agents, nnd representatives,
d'ﬁ'sing from the administration or management of said State
funds. Upon reeeipt of said State funds, the Seeretary, on
behall of the respective tribe and nution, shall execute
general releases of all elnims agoinst the State of Maine, its
afficers, employces, agents, und representatives arising from

the administration or management of said State funds,

OTHER CLAIMS DISCHARGED BY THIS ACT
Sec. 11. Escept as expressly provided herein, this Act
shull constitute a genera) discharge and release of all oblign-
tions of the State of Muine and all of its political subdivisions,
sgencies, departments, und all of the officers or employees

thereof arising from uny treaty or agreement with, or on

behalf of, any Indian, Indian nation, or fribe or band of Indi-

uns or the United States ns trustee therefor, including those
netions presently pending in the United Statos Distriet Court
for the Distriet of Maine eaptioned United Stutes of America
against State of Muine (Civil Action Nos. 1966-ND and
1866-NDj),
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1 v ' LIMITATION OF ACTIONS
2 SEC. 12. Exeapt as provided in this Aet, no provision of
3 this Act shall be construed to constitute 2 jurisdictionnl nct,
4" to confer jurisdiction to sue, nor lo grant implied cansent to
. 5 any Indina, Indian nation or tribe or band of Indians to sue
6 the United States or uny of its officers with respect to the
7 claims extinguished by the operation of this Act.
8 AUTHORIZATION
9 8gc. 18, There is hereby suthorized ta be appropriuted
10 $81,500,000 for transfer to the funds established by section 5
11 of this Act.
12 INSEPARABILITY

SEC. 14. In the event that any provision of scetion 4 of

17 : Congress  that' the remoining seciions of this Act shall




86re. Congress | HOUSE OF REPRESENTATIVES . Rerorr
2d Sesgion No. 96-1858

PROVIDING FOR THE SETTLEMENT OF LAND CLAIMS OF INDIANS,
INDIAN NATIONS AND TRIBES AND BANDS OF INDIANS IN THR
STATE OF MAINE, INCLUDING THE PASSAMAQUODDY TRIBE, THE
PENOBSGOT NATION, AND THE HOULTON BAND OF MALISEBT
INDIANS, AND FOR OTHER PURPORES

Sepreuser 19, 1980.—Committed to the Committee of the Whole House on the
State of the Union and ordered to be printed '

Mr. Upary, from the Committee on Interior and Insular Aﬁairs,
submitted the following

REPORT

[To accompany H.R. 7818]
[Including cost estimate of the Congresalonal Budget Office]

-, The Committes on Interior and Insular Affairs, to whom was re-

ferred the bill (FLR. 7919) to,.provide for the settlement of land claims
of Indians, Indian nations and tribes and bands of Indians in the
State of Meine, including the Passamaquoddy Tribe, the Penobscot
Nation, and the Houlton Band of Maliseet Indians, and for other
purposes, having considered the same, report favorably thereon with
an amendment and recommend that the bill as amended do pass.

The amendment is as follows:

Page 1, line 3, strike all after the enncting clause and insert the
following :
%‘&E this Act may be cited ag the “Maine Indlan Olaims Hettlement Act of

CONGRESBIONAY, FINDINGS AND DECLARATION OF POLICY

8=o, 2, (a) Congress herehy finds and declares that:

(1) The Passamaguoddy Tribe, the Penobscot Nation, and the Maliseet
Tribe are asserting claims for possession of lands within the State of Maine
and for damages on the ground that the lsnds in question were originally
transferred in violation of law, including, but without lmitation, the ‘P'rade
end Intercourse Act of 1070 (1 Btat. 137), or subsequent reensctments or
versions thareof,

(2) The Indians, Indian nations, and tribes and bands of Indians, other
then the Passamaguoddy Tribe, the Penobscot Nation, and the Houlton Band
of Maliseet Indians, that once may have held aboriginal titie to lands within
the State of Maine long sgo abandoned thelr aboriginal holdings,

69008 O
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(8) The Penobscot Nation, as represented as of the time of passage of this
Act by the Penobscot Nation’s Governor and Council, is the sole successor
in interesi to the-aboriginal entity generally known as the Penobscot Nation
ﬁhtch years ago claimed sboriginal title to certein lands in the State of

aine. '

(4) The Passamaqouddy Tribe, a5 represented as of the Hme of passage
of this Act by the Joint Tribal Council of the Passamaquoddy Tribe, ls the
sole snccessor in intersst to the aborigingl entity generaily known as the
Passamaquoddy Tribe which years ago claimed sboriginal title to certain
lands in the State of Maine.

(B) The Houlton Band of Maliseet Indlans, a8 represented as of the fime
of passage of this Act by the Houlton Band Counell, 8 the sole sncesssor iu
interest, ag to lands within the United States, t5 the aboriginal entity gen.
erally kmown as the Maligeet T'ribe which years ago claimed sboriginal titie to
certain lands in the State of Maiue.

{8) Bubstantial economie and social hardship to 8 lsrge number of land-
owners, citizens, and communities in the State of Maine, and therefore to
the economy of the State of Maine 88 & whole, will result if the aforemep-
{ioned clalms are not resolved promptly,

(7) This Act represents a good falth effort on the part of Congress i
provide the Passamaquoddy Tribe, the Penobscot Nation and the Houlton
Band of Maliseet Indians with a fair and just settlement of their land claims,
In the absence of congressional action, these land claims would be pursued
through the courts, a process which in all likelihood would consume many
years and thereby promote hostility and uncertainty in the State of Msige
to the ultimate detriment of the Passemaquoddy Tribe, the Penobscot Na-
tion, the Houlton Band of Maliseet Indigns, thelr members, and all other
citizens of the State of Maine.

{8) The Btate of Maine, with the agreement of the Passamaquoddy Tribe
and the Penobscot Nation, bas enacted leglslation defining the relationsghip
between the Passsmaquoddy Tribe, the Penobscot Nation, and their members,
and the Btate of Maine,

{9) Bince 1820, the Btate of Malne has provided special services to the
Indians reslding within its borders, Including the members of the Passama-
guoddy Tribe, the Penobscot Nation, and the Houlton Band of Maliseet
Indlans. During this same perlod, the United States provided few speclal
services to the respective Tribe, Nation, or Band, and repeatedly dented that
it had jurisdiction over or responsibllity for the sald Tribe, Nation, and Band,
In view of thig provision of specisl services by the Htate of Maine, requiring
subgtantal expenditures by the State of Maine and msade by the Stete of
Maine without belng required to do so by Federal law, it 18 the intent of
Congress that the State of Maine not be required further to contribute
directly to this claims settlement. -

(b) Xt is the purpose of this Act— < : S :
.{1) to remove the cloud on the titles to land in the Btate of Maine resalt-
ing from Indian claims; .
; (Ii) i:.!o clarify the status of other land and natural resources In the Btate
of Maine;

(3} to ratify the Malne Implementing Act, which defines the relstionship
lI:Ie!;&veen thg State of Maine and the Passamaguoddy Tribe and the Penobscot

ation, an

(4) to confirm that all other Yud{ans, Indlen natlons and tribes and bands
of Indians now or hereafter existing or recognized In the State of Maine ars
and shall be subject to all laws of the State of Malne, a5 provided heretn,

DEFINITIONB

Sgo. 8. For purposes of this Aet, the term-—

{a) “Houlton Band of Maliseet Indinng" means the sole successor to the
Maliseet Tribe of Indlans as constituted In aboriginel times in what is now
the State of Maine, and all its predecessors and successors in interest. The
Houlton Band of Maliseet Indians 18 represented, asg of the date of the enaet-
ment of thiz Act, as to lands within the United States, by the Houlton Band
Council of the Houlton Band of Maliseet Indians;
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(b) “land or natural resources” means any real property or natural re-
sources, or any Interest in or right involving any real property or natoral
resources, including but withoot limitation minerals and mineral rights,
gml:)tzr and timber rights, water and water rights, and hunting and flahing

ghts

(c) “Land Acquisition Fund"” means the Malne Indian Claims Land Acqui-
sition Fund established under Bectlon 5(c) of this Act i

(&) “laws of the State” mesnns the Constitution, and al statutes, regula-
tions, and common laws of the State of Maine and its political subdivisions
and all subsequent amendments thereto or judicial interpretations thereof;

{e) “Maine Implementing Act" means Bection 1, Section 80, and Section 81,
of the “Act to Impiement the Maine Indian Claims Settlement’! enacted by
the Btate of Maine in Chapter 782 of the Public Laws of 1079;

{f) “Passamaguoddy Indlan Reservation" means those lands as defined
in the Maine Implementing Act;

(g) “Passamaquoddy Indian Terrltory” meens those lands as deflned in
the Maine Implementng Act:

(h) “Papsamagucddy Tribs” means the Passamaquoddy Indian Tribe, as
constitated in aboriginml times gnd all its predecessors and successors fn
interest, The Passamaqueddy Tribe is represented, as of the date of the
enactment of this Act, by the Jelnt Tribal Council of the Passamequoddy
Tribe, with separate Councliz at the Indian Township and Pleasant Point
Regservations;

(i) “Penobscot Indian Reservation” means those lands 25 defined in the
Maine Implementing Act:

(3) “Penobecot Indiam Territory” means those lands ag defined in the
Maine Implementing Act;

{k) “Penohucot Nation' means the Penohscot Indian Nation as constituted
in shoriginal times, and all its predecessors and successors In interest, The
Penobscot Nation is represented, as of the date of the enactment of this Act,
by the Penobscot Nation Governor and Counell ;

(1) “Secretary” means the Secretary of the Interior;

{m) “Settlement Fund” means the Maine Indlan Clalms Settlement Fund
established under Section 5(a) of this Act; and

{n) “transfer” includes but {5 not Hmited to any voluntary or involuntary
sale, grant, lease, allotment, partition, or other conveyance; gny transaction
the purpose of which was to effect a sale, grant, lease, allotment, partition,
or conveyance; and any act, event, or cirenmstanes that resulted in a change
In title to, possession of, dominjon over, or control of land or natural
resources., .

APPHOVAL OF PRIOR TRANBFERS AND EXTINGUISHMENT OF INDIAN TITLE AND CLATME
OF THE PASSAMAQUODDY TRIBE, THE PENORSCOT NATION, THE HOULTON BAND OF
MALIREET INDIANS, AND ANY OTHER INDIANS, INDIAN KATION, OR TRISE OR
BAKD INDIANS WITHIN THE S8TATE OF MAINE
8ec. 4. {8)(1) Any transfer of Iand or natural resources located anywhere

within the United States from, by, or on behalf of the Paggaraquoddy Tribe, the

Penobscot Nation, the Houlton Band of Maliseet Indlans, or any of thelr mem-

ters, and any transfer of land or natural reseurces located anywhere within the

State of Maine, from, by, or on behalf of any Indian, Indlan nation, or tribe or

hand of Indiaus, ineluding but withont limitation any tranafer pursuant to any

treaty, compact, or statute of any state, shall he deemed to have been made in
accordanee with the Censtitution and all laws of the United Btates, including

bat without limitation the Trade and Interconrse Act of 1780, Act of July 22, 1780

(ch. 83, Sec. 4, 1 Stat. 187, 188), and all nmendments thereto and all subsequent

reenactments end verslons thereof, and Congress hereby does approve and ratity

any such transfer effective as of the date of said transfer: Provided, however,
that nothing in this section shall be construed to affect or elimlnate the personal
claim of any individugl Indlan (except for any Federal common law frand
claim) which is pursued under any law of general applicabiiity that protects non-

Indians as well a5 Indians. v
(2) The United Btates is barred from asserting on behal? of any Indian,

Indien mation, or tribe or band of Jodians any claim nnder the laws of the

Btate of Maine arising before the date of this Act and arising from eny

transfer of land or natural resources by any Indisn, Indian nation, or iribe
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or band of Indians, loeated anmywhers within the Btate of Malne, including
but without limitation any transfer pursuant to any treaty, compact, or statute
of any state, on the grounds that such transfer was not mede in accordance
with the laws of the 8tate of Maine, )

{8) The United States ig barred from asserting by or on hehslf of any indi-
vidual Indisn any claim wnder the laws of the State of Maine arising from any
transfer of Iand or natural resources located anywhere within the Rtate of
Maine from, by, or on behalf of any individual Indian, which oeccurred prior to
December 1, 1878, including but without Hmitaticn any transfer pursuant to
any treaty compact or statute of any state.

(b) To the extent that any transfer of Iand or natural resources described
in subsection (a) (1) of this section may involve Iand or natursl resources to
which the Passamaquoddy Tribe, the Penobacot Nation, the Houlton Band of
Maliseet Indians, or any of thelr members, or any other Indian, Indian netion,
or tribe or band of Indians had aboriginal title, such subsection (=) (1) sball
bo regarded as an extinguishment of said sborlginal title as of the date of such
transfer. ¢

_ (c) By virtue of the approval and ratification of & transfer of land or natural
resonrces effected by this section, or the extingulshment of aboriginsl title
effected thereby, ell claims against the United States, any Btate or sobdivision
thereof, or any other person or entity, by the Passamaquoddy Tribe, the Pench-
scot Nation, the Houlton Band of Msaliseet Indians or eny of thelr members or
by any other Indian, Indian nation, tribe or band of Indians, ar any predecessors
er successors in interest thereof, arlsing at the time of our subsequent to the
transfer and based on any interest in or right involving such land or mgtucal
resources, including but without lmitation claims for trespass dameges or
claims for use and occupancy, shall be deemed extinguished as of the date of
the transfer,

{d) The provisions of this section shall take effect Immediately upon appropria-
ton of the funds anthorlzed to be appropriated to implement the provisions of
Sec. 5 of thig Ack The Beeretary shall publish notice of such apprepriation in
the Federal Register when such funds are appropriated.

ESTABLIBHMENT OF FUNDS

8eo. 5(a) There {s bereby established in the United Btates Treasury a fund
to bs known as the Maine Indian Clalms S8ettlement Ford in which $27,000,000
shall be deposited following the eppropristion of sums authorized by Seetion
14 of this Act, :

.{b) (1) One-hslf of the principal of the Settlement Fund shall be held {n trust
by the Becretary for the benefit of the Passamaquoddy Tribe, and the other half
of the Settlement Fund shall be held in trust for the benefit of the Pensbscok
Natlon. Each portion of the Settlement Fund shall be adminigtered hy the Bee-
retary in accordance with reasonable terms established by the Passamaqueddy
Tribe or the Penobecot Natlon, respectively, and agreed to by the Becretary; -
Provided, That the Secretary may not agree to terms which praovide for invest-
ment of the Settlement Fund in & mpaner not in accordance with Secton 1 of the
Act of June 24, 1038 (52 Biat, 1087), unless the respective Tribe or Nation flrst
submits & specific waiver of Nability on the part of the Unlted States for any
losg which mey resuit from such sn Investment: Provided, turther, That uniil
such terms have been agreed upon, the Becretary shall fix the terms for the ad-
minigtration of the portion of the Bettlement Fund as to which there is no
agreement, i

(2) Under no circumstances shall any part of the principal of the Settlement
Fund be distributed to elther the Psssamaquoddy Tribe or the Penobscot Natton;
or to any wember of elther Tribe or Nation: Provided, howsver, That nothin,
herein shall prevent the Secretary from Investing the principal of said Fun
in accordance with paragraph (1) of this subsection.

{B) The Becretary shall make available to the Passamaquoddy 'Tribe gnd the
Penobscot Nation in quarterly payments, withont any deductions except as &x-
pressly provided in subsecton 6{d)(2) and withont Hability to or on the part
of the United States, any income recelved from the inmlgnent of that portion
of the Settlement Fund allocatedto the respective Trife or Nation, the use of
which shall bs free of regulation by the Becretiry, The Passaiaquoddy Tribe
and the Penobscot Nation annually shall each expend the income from $1,000,600
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of thelr portlon of the Settlement Fund for the benefit of thelr respective mem-
bers who axre over the age of mixty. Once payments under this paragraph have
been made to the Tribe or Nation, the United States shall have no further trast
regponsibllity to the Tribe or Nation or their members with respest to the sums
pald, any subsequent distribution of these sums, or any property or services
purchased therewith,

{c) There is hereby established in the Untted States Treasury s fund to be
known as the Malne Indlan Clalms Land Acquisition ¥und {n which $64,500,000
shall be desposited follewlng the appropriation of sums authorized by Seection
14 of this Act.

. lgd) Tbe principal of the Land Acquisition ¥und shall bs apportioned as
ollows ¢

(1) $900,000 to be held in trust for the Houlton Band of Malisecet Indians;

(2) $28,800,000 to be held in trust for the Passamaquoddy Tribe; and

(8) $28,800,000 to be held in trust for the Pencbscot Nation.

The Secatary is anthorized and directed to expend, at the request of the af
fected Tribe, Nation or Bend, the principal and =ny income accruing to the
respective portions of the Land Acquisition Fund for the purpose of acquirlng
Innd or natural regources for the Passamaguoddy Tribe, the Penobscot Nation,
and the Houlton Band of Maliseet Indisng and for no other purpose. The frat
150,00 scres of land or nmtural resources aecgulred for the Passamaqueddy
Tribe and the first 150,000 acres acquired for the Penobscot Nation within the
area described In the Maine Implementing Act as eligible to be included within
the Passamaquoddy Indian Territory and the Penobscot Indian Territory shall
be held In trust by the Unlfed States for the benefit of the respective Tribe or
Nation. The Secretary is also authorized to take In trust for the Passamaqueddy
Triba or the Penobascot Nation any land or patural resources acquired within
the aforesald area of purchase, giff, or exchange by such Tribs or Nation. Land
or natural resources acquired outside the boundories of the Aforesaid sreas
sball be held In fee by the respective Tribe or Natlon, and the United 'States
ghall have no further trust responslbility with respect thereto. Land or natural
resources acquired within the State of Maine for the Houlton Band of Maliseet
Indiang shall be held In trust by the United States for the benefit of the Band,
grovided, that no land or natural resources shall be so acquired for or en be-
half of the Houlton Band of Mzliseets Indians without the prior enactment of
approprinte legislation by the State of Mzine approving such acquisition, pro-
vided, furtlier, that the Prssamaqnoddy Tribe and the Penobseot Nation shall
each have a one-half undivided interest in the corpus of the trust, which shall
conglat of any such property or subssguently acquired exchange property, in the
fvent the Hounlton Band of Mallzeet Indlans should terminate its interest in the
rust,

(4) The Secretary is authorized to, aud at the reguest of either party shall,
participate in negotiations between the State of Maine and the Houlton Band
of Mallgeet Indlans for the purpose of assisting in securing agreement as to .
the land or natural resources to be acquired by the United States to he held
in trust for the benefit of the Houlton Band. Such agreement shall be embodied
in the legislation enncted by the State of Maine approving the acqulsition of snch
lands as reguired by section 8(d)(8). The agreement and the legiglation shall
be limited fo:

(A) provisions providing restrictions against allenation or taxation of
Iand or natural resources held in trust for the Houlton Band no less re-
strictlve than those provided by this Act and the Malne Implementing Act
for land or nmatural resources to be held in trust for the Passamaguoddy
Tribe or Penobscot Nation:

(B) provisicns limiting the power of the State of Maine to condemn such
lands that are no less restrictive than the provislons of this Act and the
Mgine Implementing Act that apply to the Passamaquoddy Indian Territory
and the Penobscot Indian Territory but not within either the Passama.
quoddy Indian Reservation or the Penobscot Indian Reservation;

{C) consistent with the trust and restricted character of the lands, pro-
vislons satisfactory to the State and the Houlton Band concerning:

(1) payments by the Houlton Bsand in Meu of payment of property
taxes on land or natural resources held in trust for the Band, except that
the Band shall not be deemed to own or use any property for govern-
mental purposes under the Maine Implementing Act. -
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(1) payments of other fees -and taxes to the extent imposed on the
Paggamaquoddy Tribe and the Penobscot Nation under the Maine
Implementing Act, except that the Band shall not be deemed to be &
governmental entity under the Maine Implomenting Act or to have the
powers of a munielpality under the Malne Implementing Act;

(ii1) securing performance of obligations of the Houlton Band arising
after the effective date of sgreement between the State and the Bangd,

{D) provisions on the location of these lands. ¥xcept as gat forth in thig

subsection, such agreement shall not Include any other provisions regarding

- the enforcement or application of the laws of the State of Maine, Within

one year of the date of enactment of thig Ack, the Secretary s directed to

gubmit to the appropriate committees of the Houge of Representatives and

the Senate having jurisdiction over Indian Affeirs s report on the status
of these negotations.

(e) Notwithstanding the provisions of Rection 1 of the Act of August 1, 1888
(25 Btat. 857}, as amended, and Section 1 of the Act of Febrnary 26, 1931 (48
8tat. 1421), the Secretary may acguire land or natural resources under this
sectlon from the ostensible owner of the land or natural resources oply if the
Becretury and the ostensible owner of the Iand or natural resources have sgreed
uwpon the identity of the land or natural resources to be sold and upon the
purchase price and other terms of sale. Subject to the agreement required by the
preceding sentence, the Becretary may Institute condemnation proceedings in
order to perfect title, satisfactory to the Attorney General, in the United Btated -
and condemn interests adverse to the ostensible owner. Except for the provisions
of thig Act, the United States shall bave no other suthority to acquire lands
or natural resources in trust for the benefit of Indians or Indian nations, or
tribes, or bands of Indians in the Rtate of Matne,

(£) The Becretary may net expend on behalf of the Pasgamaquoddy Tribe,
the Penobscot Nation, or the Houlton Band of Maliseat Indians snoy suma
deposited in the Funds established purspant to the subsections (a) and (c) of
thig section unless and until he finds that anthorized officials of the regpective
Tribe, Nation, or Band have executed appropriate documents relinquishing alt
claims to the extent provided by Bectiona 4, 11, and 12 of this Act and by Bec-
tion 6218 of the Main Implementing Act, including stipulations to the final
Judicial dismissal with prejudice of thelr clams.

(£) (1) The provialons of Section 2118 of the Revlized Btatutes shall not be
applicable to (A) the Passamaquoddy Tribe, the Penobsoot Nation, or the
Houlton Band of Malisest Indiang or any other Indian, Indlan nation, or tribe
or band of Indlans In the State of Maine, or (B) any land or natural resources
owned by or held in trust for the Passamaquoddy Tribe, the Penobscot Nation,
or the Houlfon Band of Maliseet Indians or any other Indien, Indlan nation or
tribe or band of Indians in the State of Maine, Except as provided in suhsections
(d) {4) and (g) (2), such land or natural regources shall not otherwlse be subject
to eny restrefut on alienation by virtue of belng held In trust by the United
Btates or the Secretary, = - riae of belng neld

{2) Except as provided in paragraph (8) of this subsectlon, any transfer of
land or natural resources within Passamaquoddy Yndian Territory or Penobseot
Indian Terrltory, except (A) takings for public uses conslstent with the Maine
Implementing Act, (B) takings for publie uses purauant to the laws of the
Uplted Btates, or (C) transfers of Individual Indian use aeglgnments from one
member of the Passamaquoddy Tribe or Penchscot Natlon to another member
of the same Tribe or Nation, shall be void ab inidio and without any validity in
law or equity.

(8) Land or natural resources within the Passamaquoddy Indian Merritory
or the Penobscot Indian Territory or held in trust for the benefit of the Houlton
Band of Msliseet Indians may, at the request of the respective Tribe, Nation,
or Band, be—

( A) leazed in accordance with the Act of August 8, 1955 (69 (Btat. 589),
as amended ;

(B) leased in accordance with the Act of May 11, 1088 (52 Stat. 347),
as amended;

(0} sold In accordance with Section 7 of the Act of Junpe 25, 1610 (36
8tat. 857) as amended;

D) subjected to rights-of-way in accordance with the Act of February
5, 1948 (62 8tat. 17) ;

{B) exchanged for other land or natural resources of equal value, or #
they are not equal, the values shall be equslized by the payment of mouey




7

to the grantor or to the Secrstary for deposit {n the Land Acquisition Fond
for the bemefit of the affected Tribe, Nation, or Band, as the cireum-
stances require, so Jong a5 payment does not exceed 25 per centum of the
tot;;l vglue t:f the interests in land to be transferred by the Tribe, Nation,
or Band; an

{F) sold, only if at the time of sale the Necretary has entered into an
option agreement or contract of sale to purchase other lands of epproxi-
mate equal valge.

{h) Land or natural resources sequired by the Secretary In trust for the
Pagsamaquoddy Tribe and the Penobscot Nation shall be measged and admin-
istered in accordance with terms established by the respective Tribe or Nation
and agreed Lo by the Becretary in accordance with Section 102 of the Indian
gﬂzs&t?amlnaﬂon and Bducation Asaistdnce Act (88 Btat. 2208), or other

W,

(1) (1) Trust or reatricted land or natural resources within the Pagsamaquoddy
Indlan Reservation or the Penobscot Indian Reservation may be condemmed for
public purposes pursuant to the Maine Tmplementing Act. In the event that the
compensation for the taking Is in the form of substifnte land to be added to the
regervation, such lrnd shall become a part of the reservation In secordance with
the Maine Implementing Act and upon notification to the Seeretary of the loca-
tion snd boundaries of the substitute land, SBuch substitute land shall have the
sume trust or restricted status a8 the land taken. To the extent that the egmpen-
sation I8 in the form of monetary proceeds, it shall be deposited and relnvested ag
provided in paragraph (2) of this subsection.

(2) Trust land of the Passamaquoddy Tribe or the Penobscot Nation not with-
in the Passgamaquoddy Reservation or Penobscot Reservation may be condemned
for publie purposes pursuant to the Maine Implementing Act. The proceeds from
eny such condemnation sball be deposited in the Land Acquisition Fund estah-
lished by Bection 5(e) and shall be relnvested in acreage within unorganized or
unincorporated areas of the State of Maine. When the proceeds are reinvested in
Iand whose acreage does not exceed that of the land taken, all the land shall be
aequired In trust, When the proceeds are invested In land whose acresge axceeds
the aerenge of the land taken, the respective Tribe or Nation shall designate, with
the approval of the United Btates, and within 30 days of such reinvestment, that
-portion of the land acquired by the relavestment, not to exceed the area taken,
which shall be acquired in trast. The land not acquired In trust shall be held in
fee by the respective Tribe or Nation. The Secretary shall certify, in writing, to
the Secretary of State of the State of Maine the location, boundaries, and status
of the Iand scqguired.

{8) The Stata of Maine shall have {nitial jurisdiction over condemnation pro-
ceedings brought under this section, The United States shall be a necessary party
to any such condemnation proceedings, After exhaustion of 81! State administra-
tive remedies, the United Btates Is authorized to seek judiclal review of all rele-
vant matters in the courts of the United States and shell have an absolute right
of removal, st its discretion, over any action commenced in the courts of the
Btate,

(i} When trust or restricted land or natural resources of the Passamaquoddy
Trihe, the Pencbscot Nation or the Houlton Band of Maliseet Indlans are con-
demned pursuant to any law of the United Btates other than this Act, the proceeds
paid in compensation for such condemnation shall be deposited and relnvested In
accordance with suhsection (i) (2) of this section,

APPLICATION OF SBTATE LAWS

Sec. 8. {a} Except as provided in section 8(e} and Sec. 5(d) (4) all Indians,
Indian nations, or tribes or bands of Indians in the State of Maine, other than the
Passamaquoddy Tribe, the Penobacot Nation, and their members, and any lands
or natural resources owned by any such Indian, Indian nation, tribe or band of
Indians and any lands or natural resources held in trust by the United States,
or Uy any other person or entlty, for any such Indian, Indian nation, tribe, or
band or Indians sbaill be subject to the civil and erimingl jurisdietion of the
Biate, the laws of the Btate, and the civil and criminal jurisdiction of the courts
of the Biate, to the same extent as any other person or land therein.

{b) (1) The Passamaquoddy Tribe, the Fenobscot Nation, and thelr members,
and the land and natural resources owned by, or held in trust for the benefit of
the Tribe, Nation, or thelr members, shall be subject to the jurlsdiction of the



8

State of Malne to the extent and in the manner provided in the Maine Imple-
mentlog Act and that Act is hereby approved, ratified, and confirmed.

(2) Funds approprieted for the benefit of Indian people ot for the admintsira-
tion of Indian affairs may be ntilized, consistent with the purposes for which they
are appropriated, by the Passamaqueddy Tribe and the Penobscot Nation to
provide part or all of the local share as provided by the Maine Implementing Act.

-{8) Nothing in this secton shall be consirued to supersede any Federal laws or
regulations governing the proviston or funding of services or benefits to any par-
son or entity In the State of Malne unless expressly provided by thig Act.,

(4) Not later than October 80, 1082, the Secretary is directed to submit to the
appropriate committees of the House of Representatives and the Senste having
Juriadiction over Indian affairs a report on the Federal and state funding pro-
vided the Passamaqguoddy Tribe and Penobscot Nation compared with the ra-
spective Federal and state funding in other states, <

(c) The United States shall not have auy criminal jurisdicHon in the State of
Maine wnder the provisions of Bectlons 1152, 1188, 1154, 1155, 1188, 1160, 1161,
and 1165 of Title 18 of the United 8tates Code, This provision shall not be effective
until 80 days affer the publication of notice in the Federal Register as required
by subsection 4{qd) of this Act.

(d) (1} The Passamaquoddy ‘Tribe, the Penobscot Nation, rud the Houolion
Band of Maliseet Indians, and all members thereof, and all other Indians, Indian
natlons, or tribes or bands of Indians in the Btate of Maine may sue and be sued
in the courts of the Btate of Maine and the United States to the same extent as
any other entity or person residing in the State of Majne mey sue and be sued In
those courts; and Bection 1862 of Title 28, United 8tates Code, shall be appliesble
to clvil actions brought by the Passamaquoddy Tribe, the Penobscot Nation, suid
the Houlton Band of Maliscet Indiang; Providsd, hoswever, That the Passsma-
quoddy Tribe, the Penobscot Natior, and their officers and employees shall be
immune from suit to the extent provided in the Maine Implementing Act.

(2) Notwithstanding the provisions of SBection 8477 of the Revised Statutes, as
amended, the Secretary shall honor valld finel orders of s Federal, State, or
territorial court which enters money judgments for causes of action which arise
after the date of the enactment of this Act against either the Passamaquoddy
" Tribe ar the Penobseot Nation by making an assignment to the Judgment credltor
of the right to recelve income out of the next gquarterly payment from the Satfle-
ment Fund established pursuant to Hection 5(a) of this Aect and out of guch
future quarterly payments as may be necessary until the judgment iz gatisfed.

{e) (1) The consent of the United States Is hereby given to the State of Maine
to amend the Maine Implementing Act with respect to either the-Passa-
maouoddy Tribe or the Penobscot Nation: Provided, 'That such smend-
ment is made with the agreement of the affected Tribe or Nation, and that such
amendment relates to (A) the enforcement or apvlication of clvil, criminal or
regulatory laws of the Passamagquoddy Trihe, the Penobscot Nation, and the
State within thelr respective jurisdieHnng; (B) the allncation or deterinination
of zovernmental responsibility of the State and the tribe or Nation aver apecl-
fled subject matiers or sneclfied geographleal arems, or hoth, Inclnding provieion
for concurrent jnrisdietion between the State and the Tribe or Natioh; or (O)
the allocation of jorisdletion between tribal courts and State conrts.

(2) Notwithstanding the provisions of subsection (&) of thin re~tion. the State
of Maine and the Honlton Band of Maliseet Indians are authorized to execute
agreements regurding the inrisdiction of the State of Maine over lands owned
by or held in trust for the benefit of the Band or {ts members.

(1) The Passamagquoddy Tribe snd the Penobseot Nation are hereby suthor
ized to exeveise jurisdietion. separate and distinet from the civil and criminal
Jurisdiction of the Btate of Mnine, to the extent anthorized by the Maine Imple-
menting Act. and any snhsequent amendments thereto.

(2) The Passamaquoddy Tribe, the Panohscot Nation, apd the State of Maine
shall give Inll faith and credit to the judicial proceedings of each other. ..

(h) Fxcept as otherwise provided in thin Act. the laws and recnlations of the
United Btates which are generally apolieahle to Indizns, Indian nations, or trikés .
or hands of Indians or to lands owned by or held in trust for Indians, Indien
natlons, or tribes or bands of Tndians shall he anplicabla in the Btate of Maine.
excent that no law or regulation of the United Bfates (1) which acenrds or re-
Inten to A speeinl statur or Tight of or te any Indian, Indian nation, trihe orf band
of Indlans. Indian lands. Tndian reservatinng, Tndlan conntry: Indian terpifory or
1and held in trust for Indlans, and also {(2) which affects or prempts the clvfl,
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criminel, or regulatory jurisdiction of the State of Maline, including, without lim!-
tatlon, laws of the Biate relating to lanmd use or eviromental matters, shall
apply within the State.

(1) As Federally recognired Indlan tribes, the Passamaquoddy Tribe, the
Penobscot Nation, and the Houlton Band of Maliseet Indlans shall be eligible to
recelve all of the finaucial benefits which the Unlited States provides to Indianps,
Indian pations, or tribes or bands of Indlans to the same extent and subject to
the same eligibility eriteria generally applicable to other Indians, Indian nattons
or tribes or bands of Indlans, The Passamaquoddy Tribe, the Penobscot Nation,
and the Houlton Band of Maliseat Indians shall be treated in the same manver
a8 other Federslly recognized tribes for the purposes of Federal taxsation and
any lands which are held by the respective Tribe, Nation, or Band eubject fo a
restrictlon against alienntion or which are held in trust for the benefit of the
respective Tribe, Nation, or Band shell be considered Federal Indian resarvations
for purposes of Federal taxrtion,

TRIBAL ORGANIZATION

8ze. 7. (a )The Passamaquoddy Tribe, the Penobacot Natlon, and the Houlton
Band of Malscet Indlans may each organize for its common welfare and adopt
an appropriate instrument in writing to govern the affairs of the Tribe, Natlon,
or Band when each Is acting in its governmental capaclty. Such instrument and
any amendments thereto must be conaistent with the terms of this Act and the
Maine Implementing Act. The Passamaquoddy Tribe, the Penobscot Natlon, and
the Houlton Band of Maliseet Indigns shall each file with the Secretary & copy
of it organie governing document and any amendments thereto,

{b) ¥or purpeses of benefits under this Act and the recognltion extended the
Houlton Band of Malizeet Indlans, ne person wheo I8 not a citizen of the United
Btates may be considered a member of the Houlton Band of Maliseets, except
persons who, a8 of the date of this Aect, are enrolled members on the Band's
existing membership roll, and direct linesl descendants of such members, Mem-
bership in the Band shall be subject to such further qualifications as may be
provided by the Band in Iix organic governing document or pmendinents therato
subject to the approval of the Becretary.

IMPLEMENTATION OF THE INDIAN CHILD WELFARE ACT

8go. 8. (a) The Passrmaquoddy Tribe or the Penobscot Nation may assume
exclusive jurisdiction over Indisu child custody proceedings pursuant to the In--
dian Child Welfare Act of 1078 (02 Stat. 8089). Before the respective Tribe or
Natfon may assume such jurisdietion over Indian child custody proceedings, the
regpeetive Tribe or Nation shall present to the Secretary for approval s petition
to assume such Jurisdiction and the Secretary shall approve that petition in the
manner pregcribed by Sections 108({a }~(c) of said Act.

(b} Any petition to assume jurlzdiction over Indian child custedy proceedings
by the Passamaquoddy Tribe or the Penobseot Nation shall be consldared and
determined by the Secretary in accordance with Sections 108 (b) and (e) of
the Aet.

{¢) Assumption of jurisdiction under thig section ghall not affect any action
or proceéding over which a court has already assumed jurisdietion. .

{d) For the purposes of this section, the Passamagnoddy Indian Ressrvation
and the Penobscot Indian Reservation are “reservations” within Section 4(10) of
the Act.

{e) For the purposes of this section, the Houlton Band of Maligeet Indians In
an “Indisn tribe” within Section 4(8) of the Act, provided, that nothing in this
subsection shall alter or effect the jurisdiction of the Btate of Maire over chiid
welfare matters as provided in subsesetion 6(e) (2) of this Act,

(2) Untll the Passamaquoddy Tribe or the Penobseot Nation has assumed
excluslve jurisdiction over the Indian child custody proceedings pursuant to this
section, the State of Maine shall have excluglve jurisdiction over Indian chiid
custody proceedings of that Tribe or Nation.

EFFEQOT OF PAYMENT TO PASBAMAQUODDY TRIBE, PENOBSCOT NATION, AND EOULTON
BAND OF MALISEETY INDIANS

8tc D.(a) No payments to be made for the benefit of the Passamaquoddy
Tribe, the Penohscot Nation, or the Houlion Band of Maliseet Indigng pursuant

K.Rapt. 96-~1363 ~—- 2
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to the terms of this Act shell be consldered by any agency or department of the
United States iv determining or computing the eligibllity of the Btate of Maine
for participation in any financial aid program of the United States,

(b) The eligibility for a receipt of payments from the Btate of Mafve by
the Pasaamaquoddy Tribe snd the Penobscot Nation or any of thelr membery
pursuant to the Maine Implementing Act shall not be consldered by sny de
partment or agency of the United Btates In determining the eligibllity of or
computing payments to the Passamaquoddy Tribe or the Penobscot Nation
or any of thelr members under any financlal aid program of the United States:

_Provided, That to the extent that eligibillty for the benefits of such & financisi
aid program iz dependent upon a showing of need by the applicant, the adminis.
tering agency sball not be barred by this subsection from considering the
actual finaneclal situstion of the applicant.

(c) The avallability of funds or digtribution of funds porsunant to Section &
of this Act may not be considered as income or resources or otherwise utilized
ag the basts (1) for denying any Indian household or member theteof par-
ticipation In any Federally assisted housing program, (2) for denying or re-
ducing the Federal finencial asslatance or other Federal benefits to which sech
household or member would otherwise be entitled, or (B) for denying or re-
ducing the Federal finanelal assistance or other Federal benefits to which fhe
Passa:gaqnoddy Tribe or Pencbscot Nation would otherwise be eligible’ or
enfttled.

DEFERRAL OF CAPITAL GAINB

8ec. 10. For the purpose of subtitle A of the Internsl Ravenue Code of 1954,
any transfer by private owners of land purchased or otherwise acquired by the
Secretary with moneys from the Land Acquisition Fund whether in the name of
thte United Btates or of the respective Pribe, Nation or Band shall he deemed
to be an involuntary conversion within the meaning of Section 1033 of the
Internal Revenue Code of 1954, ae amended.

TRANGFER OF TRIFAL TRUST FUNDS HELD BY THE STATE OF MAINE

Bec, 11. All funds of either the Passamaquoddy Tribe or the Penobscot Nation
held In trust by theh State of Maine ag of the effectiva date of this Act shall
be {ransferred to the Becretary to be held {n trust for the respective Triba or
Nation and shall be added to the principal of the Settlement Fund allocated to
that Tribe or Natlon, The receipt of safd State funds by the Becretary shall
constitnte a full discharge of any claim of the respective Tribe or Nation, its
pradecessors and successors in interest, and its members, may have agalnst the
State of Maluoe, its officers, employees, agents, and representatives, arlsing from
the administration or management of szid State funds, Upon recelpt of said
State funds, the Secretary, on behslf of the respective Tribe and Nation, shall
execute general releases of all claims against the State of Malne, its officers,
employees, agents, and representatives, arising from the administration or
management of sald State funds, ’

OTHER OLAIMS DISCHARGED RY THIS ACT

8ec. 12. Except as expressly provided herein, this Act shall cougtiute a general
discharge and release of all obligations of the State of Maine and all of iis
political subdivialons, agenecles, departments, and all of the officers or employeen
thereof arising from auy treaty or agreement with, or on behslf of any Indian
nation, or tribe or band of Indians or the United States as trustee therefor, in-
cluding those actlons now pending in the United Btates District Court for the
District of Maine captioned United Siates of Amerion v. Stuie of Moine (Civll
Action Nos. 1966-ND and 1969-ND),

LIMITATION OF ACTIONS

8ec, 18, Bxcept ag provided in this Act, no provision of this Act shall be con-
strued to constitute a jurisdictlonal act, to confer jurlsdiction to sue, or to
grant implied consent to any Indian, Indisn naHan, or trilie or band of Indians
to sue the Unlted Btates or any of its officers with raspect to the elaims extin-
guished by the operation of this Act.
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AUTHORIZATION

Beo. 14."There §5 hereby authorized to be appropriated $81,500,000 for the
fiscal year beginning October 1, 1080 for transfer to the Funds established by
Section § of this Aet. .

- INEEPARABILITY

8ec, 15, In the event that eny provision of Bection 4 of this Act is held invalid,
it 1y the intent of Congress that the entire Act e Invalidated. In the event
that any other section or provision of this Act is held invalld, it is the intent of
C&mgtreas that the remaining sections of this Act shall continue in full foree and
effect,
CONBTRUCTION

8s0, 16.{a) In the event a confiict of Interpretation between the provisions of
the Maine Implementing Act and this Act shonld emerge, the provisions of this
Act shall govern. -

{b) The provisions of any Federal law enacted after the date of enactment of
this Act for the benefit of Indians, Indian natlons, or tribes or bands of Indians,
which would affect or preempt the application of the laws of the State of Maline,
including application of the laws of the State to lands owned by or held in trust
for Iudians, or Indian Natlons, tribes, or bands of Indians, as provided in this
Act end the Maine Implementing Act, shell not apply within the State of Maine,
unless such provision of such subseguently enacted Federal law In gpecifically
made applicaable within the State of Maine.

Purrose

The purpose of HL.R. 7919 * is to provide Congressional ratification
and implementation of a ettlement of land claims which have been
raised by three Maine Indian 'I‘ribes!Bme Pagsamaquoddy Tride, the
Penobscot Nation, and the Houlton Band of Malisest Indians to as
much a3 two-thirds of the lands comprising the State of Maine and
on which more than 350,000 private citizens now reside. The settlement
-embodied in this Act was negotiated by the thres Mains Tribes, the
State of Maine, and those private landowners whp are willing to trans-
for portions of their holdings to fulfill its purposes.

Hisrorical. BAGRGROUND

The Passamaquoddy Tribe, the Penobscot Nation, and the Houlton
Band of Malisest Indians were first contacted in the aren which is
the State of Maine and the Province of New Brunswick by the sarliest
sxplorers of the North American continent. ) .

All threa tribes are riverine in their land-ownership orientation. The
aboriginal territory of the Penobscot Nation is centered on the Penob-
scot I%;Jvler. The aboriginal territory of the Passamaquoddy Tribe is
centered on the Saint Croix River and the smaller river systams to the
west. The aboriginal territory of the Houlton Band of Maliseet In-
diane is centered on the Saint John River. .

‘When the Revolutionary War broke out, General George Washm%-
- ton requested the assistance of these tribes and, on June 28, 1777,
Colonel John Allan, of the Massachusetts militia who was the director
of the Federal Government’s Eastern Indian Department, negotiated
& treaty with these Indians, pursuant to which the Indians were to
assist in the Revolutionary War in return for protection of their lands

$ H.R. 7019 wes co-sponsored by Representatives Emery and Snovwe,
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by the United States and provision of supplies in times of need, This
treaty was never ratified by the United States, although Allan’s jour-
nals indicate that the Indians played a crucial role in the Revolution-

ary War. :
l.g)espit:e requests from the Maine Indiang, the Federal Government
did not protect the tribes following the Revolutionary War. In 1784,
the Passamaquoddy Tribe entered into an agreement with the Com-
monwealth of Massachusetts (which then had jurisdiction over all of
what is now Maine), in which the tribs relinquished all but 23,000
acres of its sboriginal territory, Subsequent sales and leases b; the
State of Maine further reduced this territory to approximately 17,000
acres, The Penobscot Nation lost the bulk of its abori territory
in freaties consummated in 1796 and 1818, A sale to the State of Maine
in 1838 resulted in the loss of four townships by the Penobscot Nation.

Hisrory or LaTigaTIioN

The validity of these agreements with the Tribes was not seriously
uestioned until, in 1972, when the Governors of the Passamaquoddy
%ribe asked the United States to bring suit on behalf of their Tribe
on the ground that its agreement with Magsachusstts was invalid be-
cause it had never been approved by the Federal Government s re-
quired by the Nonintercourse Act.

The Nonintercourse Act—which is also known as the Trade and
Intercourse Act—was first enacted by the newly-formed Congress of
the United States in 1790 and was subsequently re-enacted five times.
It consisted of many provisions regulating a wide spectrum of acti-
vities between American Indians and Indian Tribes and the non-
Indian citizens of the United States. Salient among thess provisions
was & section which prohibited the transfer of any lands from Indians
or Indian tribes without the approval of the T;niﬁed States. As re-
enacted in 1793, this section read, in pertinent part:

- . . 0o purchase or grant of lands, or any title or claim
thersto, from angs Indians or nation or tribe of Indians,
_within the bounds of the United States, shell be of any
validity in law or equity, unless the same be made by a treaty
or convention entered into pursuant to the constitution . . .

A fine of up to one thousand dollars and imprisonment of up to one
year were provided for s violation of this section, All the subsequent
re-enactments of the Nonintercourse Act included this section in one
form or another, In 1834, it was enacted in its present form and is
currently codified at Title 25, section 177 of the United States Code.
The importance of this provision to Federal Indian olicy is critical
and it has been described es “the linchpin of Federal Indian law.”
The tribe’s request, was denied by the United States on grounds that
the Nonintercourse Act does not apply to nonrecognized tribes and on
the grounds that there was, thus, no trust relationship between the
United States and the Maine Tribes. The Passamaquoddy Tribe then
brought a decleratory judgment ection against the Secretary of the
Interior and the United States Attorney General, In 1972, the tribe
won an order forcing the United States to file a protective action on
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its behalf. In 1976, the United States District Court for the District
of Maine held that the Indian Nonintercourse Act applies to all tribes, ,
including those which are not federall -recognized, and that the Act
creates 8 trust relationship between the United States and sll such
tribes, Later that year, the United States Court of Ap;ea]s for the
First Circuit unannnouslf reaffirmed the Passemaguoddy decision,
holding that the trust relationship crested by the Act includes, at
minimum, an obligation to investigate and take such action as may be
warranted under the cireumstances when an alleged violation of the
Nonintercourse Act is brought to the government’s attention, '
The issues raised in the Pazsamaguoddy case were reafirmed in two
subsequent decisions involving Maine Indisns: Bottomiy v. Passa-
voddy Tribe, 599 F. 2d 1061 (1st Cir, 1979) (holding that Maine
Tribes are entitled to protection under the federal Indlan common
law doctrinesz and State of Mains v. Dana, 404 A. 24 551 (Me. 1979),
cert. denied 100 F. Ct, 1064 (Feb. 1980) (holding that reservation
land of dependent Maine Indian Tribes constitutes Indian country
es that term is used in Federal law).

History oF SertresmeNt DISCUSSIONS

‘The settlement process began in March of 1977 when President Car-
ter a,psninbed retired Geor%a Supreme Court Justice William Gunter
to study the case. After substantial study of the merits of the claims
and the defenses to them, Justice Gunter recommended that the case be
settled. The White House acted on this snggestion by appointing a
three-person work group to develop & settlement plan which consisted
of Eliot Cutler, Associate Director of the Office of Management and
Budget for Energy, Natural Resources and Science; Lao Krulitz,
-Solietor of the Department of the Interior; and A. érbephena Clay,
Judge Gunter’s law partner. Negotiations hetween this work gmlg)
and the tribes produced an agreement batween the tribes and the ad-
ministration, which was announced in February, 1878. An agreement
between the administration and officials of the State of Mzine was
announced in November, 1978, But it was not until March, 1980, that
an agreement supported by all parties was announced.. -

Following its March announcement, the current agreement was ap-
proved by the Passamaquoddy Tribs, the Pencbscot Nation and the
Houlton Band of Maliseet Indians. The agreement was then adopted
gy the Maine legislature and signed into law by the Maine Governor

oseph Brennan, on April 2, 1980. The proposal was introduced in the
Senste on June 13, 1880, by Senator William Cohen and Senator
Georgs Mitchell of Maine and in the House of Reprasentatives, on
August 1, 1980, by Congressman Emery and Congresswoman Snowe.

Neep

After the Court of Appesls affirmed the District Court decision, the
Justice Department undertook an analysis of the Tribes’ elaim, In
o memorandum written in 1877, the Department described the case
as “potentially the most complex iiﬁga.tion ever brought in the Federal
courts with social coats and economic impacts without precedent and
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incredible litigetion costs to sll parties.” This conclusion was based on
the size of claim, the number of persons living within the disputed
ares, and the nature of the logal issnes involved, since the Tribes claim
covers up to 12,5 million acres of land (60 percent of the Stats of
Maine) and nearly two hundred years had intervened between the
time the first agreament was resched and the present day. More than
350,000 people live on the now disputed land.

If the case were to be litigated, it would invelve a host of novel
issues and, given the magnituds of the claim each side would be cor-
tain to appeal each ruling of the court. Moreover, the court would be
required to decide questions of fack concernin events which began
be%ore this country was founded. Estimates of the time it would take
to litigate auch & case range from five to more than fifteen years. In
the meantime, according to testimony offered to this Committee, titles
to land in the entire claim aree would be clotded, the sale of municipal
bonds would become difficult if not impossible, and property would be
difficult to alienate. Althongh the Stats of Maine estimates its chances
of succeeding, if the case were to be litigated, at 60 per cent, all the
parties 8 that such a victory would be pyrrhic. In August of this
year, (:h:%;der Secretary of the Interior in testimoxg before the Com-
mittee on Interior and Insular Affairs described this legislation as
“critical” and urged its passage. '

Sreorsn Issues

Testimony befors the Committee and written materials submitted
for the record reveal the following concerns about the settlement em-
bodied in HLR, 7919 and the Maine Implementing Act, all of which
the Committes believes to be unfounded :

1. That the settlement will terminate the three Maine Tribes—The
settlement. does not termingte the thres Tribes in Maine. Numerous
provisions of H.R. 7919 and the Maine Implementing Act make refer-
ence to the Maine Tribes as tribes, and Sec. 6(5.1; specifically provides
that “As Federally recognized Indian tribes the uodtfy Tri
the Penchscot Nation and the Houlton Band of Malisest Indians shall
bs eligible to receive all of the financial benefits which the United
States provides to Indians, Indian nations or tribes or bands of In-
dians, to same extent and subject to the same eligibility criteria as
nre ﬁnemll applicable to other Indians, Indian nations or tribes or
bands of Indians,” .

2. That the settlement amounts to a “destruction® of the sovereign
rights and jurisdiction of the Passa oddy T'ribe and the Penobsoot
Nation—Until recently, the Maine m were considered by the State
of Maine, the United States, and by the Maine courts, to have no in-
herent sovereignty, Prior to the settlement, the State passed laws gov-
erning the internal affairs of the Passamaquoddy Tribs end the Pe-
nobscot Nation, end claimed the power to change thess laws or even
terminate these tribes, In 1978, however, it was held in Botiomly v.
Passamaquoddy Tribe, 559 F. 2d 1061 (1st Cir. 1679), thet the Maine
Tribes still possess inherent sovereignty to the same extent as other
tribes in the United States. The Maine Supreme Judicial Court re-
versed its earlier decisions and adopted the same view in Stzte v. Da
404 A. 24 651 (Me. 1979), cert, denied, 100 S.Ct. 1084 (Feb. 19, 1080).
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While the settlement represents a compromise in which state au-
thority is extended over Indian territory to the extent provided in the
Maine Implementing Act, in keepin%)ewith these decisions the settle-
ment provides that henceforth the tribes will be fres from state inter-
f:renpe in ﬂfhe exercise of t?illf inbagnalbaﬁains. Thus, m}l:her than de-
stroying the sovereignty of the tribes, by recognizing their power to
confrol their internal affairs and by m{hdrm%?:;zg 8 owgr which
Maine previously claimed to interfere in such matters, the settlement
stmxgtgena the sovereignty of the Maine Tribes,

The settlement slso protects the sovereignty of the Passamaquoddy
Tribe and the Penobscot Nation in other ways. For example, Secs.
6206(1) and 6214, and 4788 of the Maine Implementing Act provide
that these Tribes, as Indian tribes under the United States Constitu-
tion, may exclude non-Indians from tribal decisionmaking processes,
even though non-Indians live within the jurisdiction of the tribes,
Other examples of expressly retained soversign activities include the
hunting and fishing provisions discussed in paragraph 7 below, and
the provisions contained in Title 30, Sec. 6209 as esteblished by the
Maine Implement-ing Act and Sec. 6 in H.R. 7919 which provide for
the continuation and/or establishment of tribal courts by the Pass-
amaquoddy Tribe and the Penobscot Nation with powers similar to
those exercised by Indian courts in other }l)arts of the country. Finally,
Sec. 7(a) of HLR. 7919 provides that all three Tribes mey organize
for their common welfare and adopt an appropriate instrument to

overn its affairs when acting in a governmental capacity. In addi-
tion, the Maine Implementing Act grants to the Passamaquoddy Tribe
and Pencbscot Nation the state constitutional status of municipalities
under Maine Jaw, In view of the “homerule” powers of municipalities
’ill‘lri %Ie:‘ine, this also constitutes a significant grant of power to the

3. The scttlement provides none of the protections that is ajforded
other tribes—~QOne ofv the most important federal protections is the Te-
striction against alienation of Indian lands without federal consant.
Sections ;ﬁ) (4) and 5(g) (2) and (3) of FLR. 7919 specifically pro-
vides for such o restriction and, as was made clear during the hear-

.

ings, this provision is comparable to the Indian Non-Intercoursa Act,
26 1J.8.C. Section 177, Sections 6 and 8 of FLR. 7619 also specifically
continue the applicability of the Indian Bill of Rights of the 1968
Givil Rights Act, the Indian Child Welfare Act, and all other federal
Indien statutes to the extent they do not affect or preampt authority
granted o the State of Maine under the terms of the settlement.

4, Individual Indian property and olaima by Indians who hold in~
dividual use assignments will be taken in the settlement,—The seltle-
ment envigions four categories of Indian land in Maine: individually-
dssigned existing reservation land, existing reservation land held m
common, -newly—ac%;ired tribal land within “Indian territory,” and
nawly-scquired tribal land outside “Indian territory,” Only newly-

wired land within Indian territory and newly-scquired tribel land

to be held in trast for the Houlton Band of Maliseet Tndians will be
taken in trust by the United States. Existing land within the reserva-
tions, whether held by individuals pursuant to a use assignment or
“in common by the Tribe as & whole, will not be taken by the United
States in trust. These lands will simply be subject to a federal restric-
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tion against alienation which will prevent their loss or transfer to a
non-l?i?bal member, Sec. 5(g) (2) (C) of ILR. 7919 provides that the
Department of the Interior will have no role in transfers of individusl
tribal property from one tribal member to another, and Sec, 18 of
the Maine Implemanting Act, ends the power of the Maine. Commis-
sioner of Indien Affairs to interfers with such internsal transfers,

The settlement will also have no effect on claims by, individua] In-
dian land owners or individual Indien assignment owhers, Seetipn, 4
of H.R. 7919 and Title 80, Sec. 6213 as established by.the Mgine Im- -
plementing Act specifically protect claims which. individual Indians
have for causes of action arising after December .1, 1878. For thess
reasons, trespass actions brought by individual Iném_ns will not be
ﬂﬁ‘ectbd. ’ + ‘A- . P 1

5. The settlement will subject tribal lands to property tavation—
Sec, 8208 of the Maine Implementing A.ct specifically prohibits the im-
position of such & tax, The confusion over this issue apparently comes
from two provisions of the settlement: Title 80, Sec. 6208(2) as.es
tablished by the Maine Implementing Act, which provides for .pay-
ments in lieu of taxes on lands within Indian Territory, and Sec, 6(1)
of H.R. 7919 which provides that Jands held in trust for the Passs-
maquoddy Tribe or 515 Penobscot Nation or subject to s restriction
ageinst alienation, shall bs considered “Federal Indian reservations
for purposes of federal taxation.” .

tle 30, Sec. 6208 as established by the Maine Implementing Act
does not impose eny taxes on any land within Indian territory. A fax
is a charge against properttyilw}ﬁch can result in & taking of that prop-
erty for non-payment of the tax. Section 6208 does not proyids for
such a tax, and H.R. 7019 forbids such a tax. The actual workings of
this provision ara explained in detail in the Committes section-by-sec-
tion analysis of the Maine Tmplementing Act which appears in this
report. That anslysis explains, among other things, that these pay-
ments in lien of taxes will most likely be paid with funds provided
to the tribea by the federal government.

Sec. 8(i) of H.R. 7919, which treats the Passamaquoddy and
Penobgcot Indian Territories as federal reservations for purposes of
federal taxes is designed to insure that activities within these Terri-
tories are entitled to the same Federal tax sxemptions which apply on
resorvations of other Federally-recognized tribes. The provision is
intended only to benefit the Tribes, :

8. T'hat the provision for eminent domain takings will lead to g rapid
loss of Indian land~—While Sec. 6205(3), (4), and (5) of the Maine
Implementing Act and Sec. 5(i) and (i) of H.R. 7919, provide &
mechanism for takings for public uses, these provisions impose pre-
conditions on such takings which are more stringent than any other
lmown to the Committee, Before a talring could ever, be effectuated
within the ressrvations, an entity propesing such s taking must demon-
strate that there is no reasonably feasibls altarnative tq the taking. No
teking, whether within or without the reservation, can lead.to a dimi-
nution of Indien lands, end any taken and must be re laced. The
settlement provides machinery. for adding such substitute ands to the
reservetion or Indisn territory from which they'are taken: - g, T

7. Subsistenoe hunting.and fshing rights w—igbs lost since they'will
be controlled by the Stats of Maine under the Settlemsnt.—Prior to
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the ssttlement, Maine law recognized the Passamaquoddy Tribe's and

the Penobscot Nation’s right to control Indian subsistence huntin

and fishing within their reservations, but the State of Maine claim

the right to alter or terminate thess rifhts at any time. Under Title 30,

Sec, 6207 a5 established by the Maine mplementing Act, the Passama-

- quoddy Tribe and the Penohscot Nation have the permanent right to
contro hnnmn%ina;d fishing not only within their reservations, but
insofar 2s hun and fishing in cértain ponds is concerned, in the
newly-acquired Indian territory as well, 'H:e power of the State of
Maine to alter such rights without the consent of the'affected tribe or
nation js ended by Sec. 8(e) (1) of H.R, 7919. The State has only a
residual right to prevent the two tribes from exercising their hunting
and fishing rights in a menner which has & substantially adverse affect
on stocks in or on adjacent lands or waters, This residual power is not
unlike that which other states have been found to have in connection
with federal Indian treaty hunting and fishing rights. The Commit-
tes notes that because of the burden of proof anf esli%ence requirements
in Title 30, Sec. 6207(6) as established by the Maine Im lementing
Act, the State will only be able to make use of this residual power
whera it can be demonstrated by substantial that the tribsl huntin
and fishing practices will or are likely to adversely affect wildlif%
stock outside tribal land.

8. The lands and irust funds provided in the settlement will not
benefit the Indians becauss of the lack of adegquate controls—In testi-
mony before the Committee, one of the Indizn opponents to the bill

- stated his belief that the Indians would receive no benefits from the
trust fund established under the settlement, and that sll income would
be used by the Secretary of the Interior, This feer in unfounded. Sec-
tion 5(b) of HLR. 7919 requires the Sacreta.rg to meke all trust fund
income available to the respective Tribe and Nation uerterly, and
provides that he may make no deduction for the United States’ expense
m the administration of the fund.

Fears that the Tribes will not have adequate contrel over the ma--
agement of the trust funds are equally unfounded. The legislation
specificelly provides that the funds shall be mana, in accordance
with ferms put forth by the Tribes, As is explained elsewhere in this
report, the gecretar‘y must agree to reasongble terms put forth by the
tribes, and through the Administrative Procedure Act, the Tribes
may obtain judicial review of any refusal by the Secretary to agres to
reasonabls terms. While the United States. will not be liable for losses
which result from investments that the T¥ibes request which are out-’
side the scops of the Department of the Interior's existing authority,
such investments cannot be made except at the request of the Tribe
or Nation which seeks such an investment.

9. The settlement will lead to acoulturation of the Maing Indians.—
Nothing in the settlement provides for acculturation, nor is it the
intent of Congress to disturb the cultural integrity of the Indian
people of Maine, To the contrary, the Settlement offers protections
aganst this result being imposed by outside entities by providing for
tribal governments which are separate and apart from the towns and
cities of the State of Maine and which control all such internal mat-
ters. The Settlement also clearly establiches that the Tribes in Maine
will continue to be eligible for all federal Indian cultural programs,

HRar+ QGR-13R3 wne 3
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CoMMTTTER A MENDMENT AND SUMMARY oF MAJor PrOVISIONS

The Committes adopted an amendment in the nature of & substitute
to HL.R. 7918, The Administration had serious objections to some of
the provisions of the legisiation as introduced in +he Senate (8. 2829).
HL.E. 7919, though introduced much later than the Senate bill, is iden-
tical to S, 2829, Qver a period of thres months, officials of the Admin-
istration met and negotiated with representatives of the State and of
the thres tribes, Senate and House Committes staff attended and par-
ticipated in many of thess mestings, The amendment in the nature of
a substitute is the resnlt of these negotiations and resolves all of the

problems in the oriﬁi.na.l legizlation. . .

As amended, FLR. 7919 provides cotgmsmonal implementation and
ratification of the terms of the settlement negotiated among the
parties; ie., the Passamaguoddy Tribe, the Penohsdot Nation, the
Houlton Band of Maliseet Indians, the State of Maine, the privats
owners of large tracts of Jand, and the United States,

Section 4 of the bill provides for the extingnishment of the land
cleims of the Passamaquoddy Tribe, the Penohscot Nation, and the
Houlton Band of Maliseot Indians in the Stats of Maine, inclnding
damsge claims associated with these land claims, upon appropriation
of $81.5 million to implement the provisions of section 5 of this Act.

Section 5 provides that the United States will establish a Maine
Indian Claims Settlement Fund into which will be deposited $27
million which the bill authorizes to be &p&rogriafad: $13,500,000 of
this fund will be held for the benefit of the Passamaquoddy Tribe,
and $13,600,000 of this fund will be held for the Penobscot Nation.
The fund would be administered in accordance with reasonable terms

ut forth by the respective Tribs or Nation and agreed to by the
Secretary of the Interior. '

The settlement also provides that the Passamaquoddy Tribe.and
the Peonobscot Nation will retain as reservations those lands snd
natural resources which were reserved to them in their treaties with
Massachusetts and not subsequently transferred by them. The United
States also n.greed in its Memorendum of Understanding with the
Pusgamaquoddy Tribe and Penobscot Nation, dated February 10,1878,
that the tribes shnll be eligible to receive all federal Indian services
and benefits to the same extent and subject to the same eligibility
criteria as other federally recognized tribes. The Tribes’ agresment
with the State of Maine includes various other guarantees concerning
jurisdictional matters and ‘entitlement to state services.

In addition, Section & provides that the United States will also
establish the Maine Indian Lauds Acquisition Fund into which will be
credited $54,500,000 which the bill authorizes to be eppropriated. It
is expected that this amount of money will ba suficient to acquire
150,000 acres of land for the Passamaquoddy Tribe, 160,000 acres of
land for the Penobscot Nation, and 5,000 acres of land for the Houlton
Band of Maliseet Indiens all of which is now privately held, Thess
lands will be held by the United States in trust for the thres tribes
subject to restraints on alienation except as specified in Section 5.
Acquisition of lands for the Houlton Band of Melisest Indians is
deferred, pending negotiation with the State on their location and
other matters of concern to the parties,
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Section 8 governs the application of the laws of the State of Maine
to all Indians, Indian nations, or tribes or bands of Indians, including
the Passamaquoddy Tribs, the Penobscot Nation, and the Houlton
Band of Maliseet Indians, and ang lands held by them or for their
benefit. Subsection B(be aﬂopts .nd ratifies the Maine Tmplementing
Act and subsection 6(e) provides that the State may amend the
provisions of that Act only with the prior consent of the Passama-
queddy Tribe and Penobscot Nation, The Maine Implementing Act
sets forth the terms of agreement between the Tribe and Nation with
the State of Mainc with respect to thd jurisdiction of the Tribe, the
IN ation, and the State and the legal status of thess Tribes under State
aw,

Essentially, the Maine Irrlz\%ﬂemanting Act accords the Passama-
guodd Tribe and Penobscot Nation the status of municipalities under

tate law; it provides for the apgllication of State law to persons and
proogert wi the Penobscot Indian Territory and the Passama-
quoddy Indian Territory; it provides for the Tribes to make payments
in lieu of taxes on resl and personal property within the [ndian
tetritory; it provides that the Tribe and Nation will adopt certain laws
of the State ag their own but the independent legsl status of the
Tribes under Federal law is recognized; it establiaﬁ:s the authority
of the Tribe and Nation to enact ordinances applicable to all persons
within the Indian territory; it provides that State shall enforee
tribal ordinances as to offenses by nonmembers or offenses by mem-
bers committed within either reservation where the potential penalty
exceeds imprisonment for six months or a fine of $500.00; it reserves
to the Tribe or Nation exclusive authority over internal tribal mefters,
jurisdiction over minor offenses and juvenile offenses committed
members within either reservation, and reserves to the Tribes:
olaims civil jurisdiction and matters of domestic relations including
support &nd child welfare involving their own members,

o facilitate implementation of the Maine Act, subsection 6(d)
rovides that the Passamaquoddy Tribe, Penobscot Nation, and the
oulton Band of Maliseet Indians, and their membars mey, subject to

the limitation on internal affairs conteined in Sec, 6208(1) of the
Maine Implementing Act, sue and be sued in State and Federal courts
to the same extent as any other person or entity, provided that. prin-
ciples of immunity applicable to municipalities in the Stata of Maine
are equally applicable to the Tribe and the Nation and their offices
when acting in their governmental capacities, Since the trust and
restricted lands and trust fund of the Tribe and Nation will be exempt
from levy or sitachment or from alienation, provision is mede for
payment by the Secretary of income from the T'rust Settlement Fund
i satisfaction of valid, final orders of the courts. The trust and
restricted lands of the Band will also, when acquired, bs exempt from
levy or attechment or from slienation, Subssction 5(d) (4) provides
that the State and the Band shall enter negotistions following the
enactment of this Act to sesk 8 method by which the Band may satisfy
obligations which it may incur.

Subsection 8(h) provides that the general laws of the United States
which are apphca.b})e to Indians because of their-status as Indians are
applicable o the Passamequoddy Tribe, the Penobscot Nation, and
t.lxx)e Houlton Band of Maliseet Indians, except that no such law which
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affects or preempts the civil, criminal, or regulato juriediction of
the State of Maine shall be :é)plication within the State. The Tiribs,
Nation, and Band are specifically vecognized as eligible to recsive
benefits provided by the United States to Indians because of.their
status as Indisns, .

Section 7 suthorizes but does not compel the Passamequoddy Tribe,
the Penobscot Nation, end the Houlton Band of Maliseets to adept.
orgenizational documents and file same with the Secretary. .

ection 8 provides for the implementation of the Indian Child Wel-
fare Act nf 1978 by the Tribes, '

Section § provides that peyments made to the Triba, Nation, or
Band under this Act shall not be considered by Federal agencies in
determining or computing the eligibility of the State of Maine for
participation in Federal financial zid programs. It further provides
that tribal eligibility for receipt of payments from the State of Maine
shall not be considered by Federal agencies in determinin eligibility
of the Tribes or their members to participate in Federa programs
except; that where eligibility for benefits is dependent upon a showing-
of need the Federal agency receiving the epplication will not be b
from considering the actual financial situation of the a plicant.
Finally, the availability of funds or distribution of funds from the
Settlement Fund established under Section b of this Act shall not be
considered as income or resources for purposes of denying or reducing
Federal financial assistance or other Federal benefits to which the -
Passamaquoddy Tribe or Penobscot Nation or their members would
otherwiss be entitled.

Section 10 provides for a deferral of capital gains for private prop-
crty owners transferring lands to the United States under this Act
providing that such transfers of land shall be deemed involuntary
conversions within the meaning of Section 1033 of the Internal Rev-
enue Code of 1954, a3 amended.

Section 11 provides for the transfer of tribal trust funds from the
State of Maine to the Secretary of the Interior,

Section 12 provides for the general discharge of the State of Maine
from existing or further claims, S

Section 13 provides that this Act shall not be construed as eanferrin
jurisdiction upon any Indisn, Indian nation, or tribe or bend o

ndians, to sue the United States except as provided in this Act.

Section 14 authorizes the appropristion of $81.5 million to imple-
ment the provisions of Section 5.

Section 15 provides that if the extinguishment provisions of Section
4 ere held invalid, then the entire Act shall bs invalidated,

Section 16 provides that in the event of & conflict between this
Act and the Muine Implementing Aect, this Act shall govern. It also
provides that federal statutes enncted subsequent to this Act which
are designed for the benefit of Indians or Indian tribes and which
meterially affect or preempt the lews of the State of Maine, including
the Maine Implementing Act, shall not apply within the State unless
they are specifically made applicable to the State,

A complete section-by-section analysis of this bill and the Maine
State Implementing Act are contained in Sanate Réport 96-957 which
the Committes accepts as its own.
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Cosr anp Buneer Acr CoMPLIANGE

The bill authorizes the appropriation of $81,500,000, Inssmuch es
this "bill ratifies and implements a negotiated settlement of a land
claim of these Indian tribes es & preferred alternative to extansive,
divisiye litigation, it is expected that appropriation of these funds
would be a prerequisite to the agreement by the tribe to the extinguish-
ment of all of their claims. As s consequence, it is expected that the
entire amount would be appropristed for fiscel year 1981. The Com-
mittee 18 advised that the A dministration stron% supports inclusion
of this amount in the F'Y 1981 s‘.f)pro riations. Ke cost analysis pre-
pared by the Congressional Budgat Sﬂice, which the Committes ac-
cepts a3 its own, follows: .

: U.S, Conaress,
Conoressionar Bupeer Orrice,
Washington, D.0., September 18, 1980.
Hon. Morms K. Uparry,
Ohairman, Committes on Interior and Insular Affairs, U.S. House of
Representatives, Longworth House Office Building, Washingion,

Dear Mr. Cramman: Pursusnt to Section 403 of the Congres-
sional Budget Act of 1974, the Congressiona] Budget Office has re-
viewed HLR. 7019 as amended, the Maine Indian Claims Settlement
Act of 1980, as ordered reported by the House Committes on Interior
and Insular Affairs, September 17, 1980, The bill authorizes the ap-
propriation of $81.56 million to provide for the settlement of land
claims of Indians, Indian nations and bands of Indians in the State of
Maine. Upon appropristion of the authorized amount, $27 million
would be transferred to 2 new Maine Indian Claims Settlement Fund,
with investment income (but not the principal) to be regularly dis-
tributed to the Passamaquoddy Tribe and the Penobscot Nation. The
remaining $54.5 million would be transferred to s new Maine Tndian
Claims Land Acquisition Fund, with both principal and income to be
spent to acquire Iands for specified Indian groups.

Because of the trust responsibility placed on the Secrctary of the
Interior by the bill, the outlays resulting from the bill wonld differ
from the appropriation. Monies held in trust by the federal govern-
ment result 1n net outlays to the federal budget only when prineipal
is disbursed. Since Section 5(b)(2) prohibits any distribution of
grinci al held in the Settlement Fund, the only net outlays to the

edem? budget would occur when principal of the Land Acqnisition
Fund is used to acquire lend pursuant to the Act. Assuming that the
monies authorized ers arjﬁmpnated by the 96th Congress, it is expected
that all $54.5 million will be outlayed in fiscal year 1981 to purchase
ap})roximately 800,000 acres of Iand on which interested parties already
held purchase options. . . . ..

In addition, this bill would make designated Maine Indians eligible
for benefits available through a number of discretionary federal pro-
grams. Thus, while no additional expenditures are mendated by this
section of the bill, relevant federal agencies would be required to in-
clude these groups among those eligible for benefits and may seek ad-
ditiona] funds in order to provide such benefits,

Sin o Aryos M. B.maw, Direator.
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InrraTion Impacr STaTEMENT

As noted aboves, the bill authorizes the appropriation of $81,5600,000.
However, $27,000,000 of this amount will be permanently invested in
a trust fund with only the interest to be paid to the tribal beneficiaries
each year. As a conssquence, inflationary pressure from this asmount
would be negligible, The remainder is to be invested in a trust fund,
with the principal and interest to be available for the acquisition of
land for the tribal beneficiaries. This might tend to have some minor,
terporary inflationary impact on local land values, but the Commit-
tea estimates that it wonld have no significant lasting inflationsry
impact, .

OvVERSIGHT STATEMENT

Other than normal oversight responsibilities exercised in con-
nection with hearings on these legislative propossls, no specific over-
sight sctivities wers undertaken by the committee and no recom-
mendations were submitted to the committee pursusnt to rule X,
clause 2(b)2.

CormrrTEE RECOMMENDATION

The Committes on Interior and Insular Affairs, by voice vt
" recommends epproval of the bill,as amended.

DeesrraenT REPORT

The favorable report of the Department of the Interior, dated
August 25, 1980, and a supplemental communication from the De-
partment, dated September 10, 1980, follow :

U.S, DeparTMENT OF THE INTERIOR,
Fash Orrron DOFG' iji Smmmr,l .
. asghingt ., August 25, 1980.
Hon, Morris X, Up o ’ ‘
Chairman, Committee on Interior and Insular Affairs,
House of Representatives, Washington, D.C.

_Dear Mr. Cramman: This responds to your request for our
views on HLR. 7019, a bill “To provide for the settlement of land
claims of Indians, Indian nations and tribes and bands of Indians in
the State of Maine, including the Passamaquoddy Tribe, the Pen-
obscot Nation, and the Houlton Band of Maliseet Indians, and for’
other purposes.”

We view the settlement of the Indian land claims in the State of
Maine as one of the most important issues in Indian affairs facing
Congress today. After three and one-helf years of effort a legislative
settlement proposal is before the Congress, one which is supported by
the State, the Tribes, and the major landowners in the State, and
which has already received the endorsement of the State Legislature.
That proposal is predicated upon the authorization of the appropria-
tion by Congress of $81.5 million to carry out its provisions.

Because years of continued litigation would have a severe impact
on the people of Maine—both Indien snd non-Indian—and becanse
the settlement proposal is based on the agreement of all relovant
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arties and should therefors provide a lasting solution to the prob-
em, wa do not object to the Federal contribution contemplated by
the bill. However, we have raised s series of questions regarding a
number of the provisions of the bill, especially insofar as it provides
for the role of the Federal Government as trustes for ths Maine
Tribes. We have met on several occasions with officials of the Stute
and Tribes, and we fully appreciate the efforts the perties have made
to achieve agresment on many of the important provisions of the bill,
~ We have worked with those officials to redraft o number of thoss pro-
visions and have achisved a large measure of agresment on substitute
language to clarify the governmental resgonexbilities and jurisdic-
tional relationships among the parties. It has not been our intent to
alter in any way the agreement between the State of Maine and the
Passamaquoddy Tribe and Penobscot Nation with respect to their
new relationship. We have only sought to assist in making that agree-
ment completely workable,

We have enclosed a proposed amendment to H.R, 7919 in the nature
of u substitute, which we believe would clarify the provisions of the
bill while adhering closely to the intent and substance of it. We dis-
cuss below the more aiﬁmﬁcxmt changes which our proposal would make
in the langusge of H.R. 7919 as mtroduced. Discussion among the

arties has not Ket been concluded with respect to one provision of the

ill, Section 6(b). We have therefore noted in the proposed smend-
ment that the language of that section is to be supplied. We anticipate
concluding the discussion of that provision shortly and will report. {o
the Committee on proposed language for it as soon as possibla,

We have provided in Section 3(2) of our proposed smendment for
2 definition of “Indian territory”, primarily io eid in 2 reading of re-
vised Section 5(d) which has besn redrafted to clarify how title to lands
acqnired pursuant to the terms of the Act shall be held. The definition
of “Indian territory” tracka the definitions of “Passamaguoddy Indian
Territory” and “Penobscot Indian Territory” contained in the Maine
Implementing Act, and is not intended to be inconsistent with the
use of those terma. It is important to note that the jurisdictional char-
acter of the lands described in Section 3(2) (C) will not be sltered
unless they are actually acquired by the United States in trust for the
Pagsamaquoddy Tribe or 318 Penchscot Nution pursuant to Section
5(d). We also note that “Indian territory” has been defined in 2 man-
ner which permits the parties to vary the boundaries of this area later
by mutual agreement. .

One important concern arises in connection with these definitions.
Lands may only be included within Passamagquoddy or Penobscot
Indian Territory under Section 6205 of the Maine Implementing Act
if they are acquired by the United States on or before January 1, 1983.
Designation of lands as Indian territory is critical because only Jands
80 designated will be held in trust by the United States, subject to
Federal restrictions afainst alienation, and within the limited govern-
mental authority of those Tribes, Lands acquired outside Indian terri-
tory, which cannot be so held, are much less likely to provide a last-
ing Jand base for the Tribes, The date chosen appears to have been
besed on the assumption that land scquisition would begin early in
1981, thus giving the Secretary and the Tribes nearly two years within
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which to scquirs lands within Indian territory. It now appears that
however quickly H.R. 7919 is enacted, it may be difficilt to acquire the
contemplated acreage within the time limit, .

Initially, we recommended to State officials that the Maine Imple- :
menting Act be amended to address this concern by providing for &
more realistic dete for cutting off the creation of Indian territory.
They responded that such a concern is premature, and that the Lagis-
lature would therefore be unwilling to emend the Act at this time,
Nevertheless, we have been assured by State Attorney General Richard
S. Coben that if the appropriation of the necessary sums is delayed
go that the contemplated land acquisition could not be effected by
January 1, 1983, he would Eﬁ:'mn y be willing to recommend to the
State Legislature that the Implementing Act be amended to provide
for an adequate extension of time. At any rate, we note that Congress
has plenary power to remedy this concern if land acquisition is de-
layeg for reasons beyond the control of the Tribes, and the State
Iﬁsﬁture does not provide for an extension of the time limit. The
Administration will seek an appropristion of $81.56 million in fiscal
year 1981, upon enactment of an appropriate settlement, .

The most important pravision in H.R. 7819 is clearly Section 4,
which provides for the final extinguishment of all Indian land claims
in the State of Maine. We have revised Section 4(a) (1) of H.R, 7019
only to add & proviso which would make it clear that nothing in the
. saction should be construed to affect an ordinary land title claim to an

individusl Indian within the State. Without the groviso the section,

read literally, would extinguish the title claim of an Indian home-
owner in the State whosa claim is based on a Federsl law erally de-
signed to protect non-Indians as well as Indians, such ss laws govern-
ing Federal home loans, Lo
e effect of this provision of H.R. 7019 would be that all Indisn
land claims in Maine arising under Federal law will be extinguished
on the date of the ensctment of the Act. However, the Tribes hdve
expressed the concern that there is no guarantes that they will receive
the consideration authorized in the bill for their agreement to give up-
their claims, They have therefore advocated that the bill be mnande{iy
to condition extinguishment of the claims under Section 4 on the ap-
propriation of $81.5 million by Congress, Another Indian land claitn
settiement bill in this Congress, H.R. 6631 concerning the Cayuge
land claim in New York State, was amended by the %ommitwa to
provide for such a conditional amendment. The State 6f Maine, on
the other hand, desires immediate extinguishment of the land claims
in order to clear titles in the State as soon as possible., State officials
note that the sboriginal title claims of Alaske Natives were extin-
guished on the date of enactment of the Alaska Native Claims Settle-
ment Act (43 U.S.C. § 1601 et seq.), We think it is cleat that Congress
does have plenary power to extinguish claims of sboriginal Indisn
title, Zes-Hit-Ton Indians v. Unijed States, 348 U.S. 272 (1965).
Nevertheless, we ap(f)reciute the Tribes’ concern, and we would there-
fore not be opposed to an amendment which would condition extin-
guishment on the making of the necessary appropriations, We wish
to note, however, that under Public Law 96-217 the statute of limita-
tions at 28 U.S.C. § 2415 is now due to run on December 31, 1982,
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Thus, & delay in sppropriations beyond that date may force the Tribes
to file protective lawsnits,

Sections 4(a) (2) and (85) of HLR, 7919 would extinguish claims of
Indian title arising under State Iaw, We think this is an inappropriate
subject for Federal legislation, and indeed, the identical provisions
appear in Section 6213 of the State Implementing Act. Nevertheless,
we have agreed to include in our proposed amendment language in
lieu of those two para.gra.phhs which would bar the United States %:om
gs::ﬁg a3 trustee for the Indians past land claims ariging under

A - -

Section 5(a) of H.R. 7919 would establish s $27 million settlement
trust fund for the benefit of the Passamaquoddy Tribe and the
Penohscot Nation, Wa have revised Section 5(b) of H.R. 7919 to
clarify the role of the Secretary ss the trustee charged with the re-
sponsibility of administering this fund. The two Tribes end the Ad-
ministration agreed in February 1978 that any such trust fond shonld
be administered in accordance with an agreement between the Secre-
tary and each Tribe, The Tribes desite the opportunity for & more
Iiberal investment policy than has historically been authorized for
tribal trust fands under the Act of June 24, 1938 (25 U.S.C. § 162a).
We respect that desira and are willing to permit future investment
of the trust fund to be carried ont pursuant to an agresment between
the Secretary and each Tribe, but we are concerned that the langua
of Section 5(b)(1) of H.R. 7919 does not adequately protect tﬁ:
United States from unwarranted liability. The provision contains the
requirement that the Secretary must agree to “reasonsble terms” for
investment within 80 days of submission of proposed terms by the
Tribe. We believe that this is a difficult standard and an unworkable
procedure. In our proposed ameidment, we adopt an approach sug-

in the 1977 Final Report of the American Indian Policy Review
mmission. Under that approach trust funds could be utilized by
the Tribes for potentially more profitable investments, but only after
the Tribes specifically release the United States from lisbility in the
event the chosen investment results in a loss,

A proviso in Section 5(b)(8) of H.R. 7919 would requira each
Tribe to expend annuslly the income from $1 million of its portion
of the Settlement Fund for the benefit of tribal members over the age
of 80. We understend that this was an important factor in discussions
of the proposed settlement between the tribal negotiating committees
and the memberships of the Tribes, and we applaud their desire to
provide special assistance to the Tribes’ senior members, However, we
gestioned whether such & provision should appesr in the bill since

e Secretary has no responsibility under the bill for any distribution
of trust fund income, 8 point which has been agreed upon ameng all
the parties. Tribal officials have assured us that it is the Tribes alone,
not the Secretary, who will be responsible for the expenditure of trust
fund income for the benefit of tribal members over 60. In light of
tﬁatb]tinl‘demtandjng, we do not object to the provision remaining in
tha bi

Section 5{c) of H.R. 7919 would establish a $54.5 million Land
Acquisition Fund. The Tribes had insisted upon the acquigition of
800,000 acres of average quality Meine woodiand as the integral term



26

of the sattlement of their land claims. Our appraisers haye determined
that $54.5 million is sufficient to acquire such woodland, but we balieve
the legislation should not be tied to any given acreage figure, sincs
woodland of varying quality may become aveilable in the marketplace
at any given time, . .

Our proposed smendment would reword Section 5 ( d) toclarify that
the title to lands acquired in Indian territory shall be held by the
United States in trust for the Passamaquoddy Tribe of Penobscot Na-

-tion. Lands acquired for the Tribe or Nation outside Indian territory
shall be held in fes simple by the respective Tribe or Nation. Our pro-
posed Section 5(d) also contains an authorization for the Secretary
to take lands within Indian ferritory in trust after they have been

_ independently acquired by the Passamaquoddy Tribe or Penobscot
Nation. This is necessery use the Tribes contemplats the acquisi-
tion of lands outside Indian territory which would later be for
exc;lange purposes once additional lands within Indian territory go
on sale,

The title to lands acquired for the benefit of the Houlton Band of
Maligeet Indians is also addresssd by this subsection. The Band desires
to acquire lands in eastern Aroostook County which would be held
in trust for them by the United States, Officials of the State of Maine,
however, initially objected to the acquisition of lands in trust status
outside the boxmgarim of Passamaquoddy Indian Territory or Penob-
scot Indian Territory. We have sought to accommodate both their
concerns by redrafting the subsection to suthorize the Secretary to
scquire lands in trust for the Houlton Bend, but only after obtaining
the concurrence of authorized Stete officials to the acquisition. We have
provided further that the Houlton Band would be authorized to enter
mto contracts with appropriate government ggncies for the provision
of services, similar to those we recommend below with respect to the
Passamaquoddy Tribe and the Penobseot Nation. We expect that State
and Band officisls will work together in good faith to identify suitable
lands for the Houlton Band.

_ The revised subsection also provides that notwithstanding the provi-
gions of the Act of Angust 1, 1888, and the Act of February 28, 1081
(40 U.S.C. §§ 267, 25851, the Secretary may acquire land under this
section only 1f the Secretary and the owner of the land have agreed
upon the identity of the land to be sold and upon the purchase price
and other terms of sale. The cited provisions allow Federal agencies to
utilize condemnation procedures and declarations of taking to acquirs
land for Federal purposes, Qur proposed Section 5(d) would not bar
the use of such p ures, but would only requira the consent of the
landowner to the terms of the teking. This limitation was requested by
the landowners who intend to sell lands to the Tribes, and we have no
objection to it, ‘ ~

Section §(e) of our proposed amendment is new. We believe that
no Federal money ghould be paid to the Tribes—either for the trust
fund or for land acquisition—until they each have stipulated to a final
dismissal of their claims, This subsection would condition the Secre-
tary’s suthority to expend the two trust funds for the benefit of the
Passamaquoddy Tribe, the Penobscot Nation, and the Houlton Bend
of Meliseet Indians on o finding that authorized officiels of each of the
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Tribes have executed doouments relinquishing all their claims and have
stipulated to & final d:dicial dismissal of their claime. Such relinguish-
ments and dismissals will insure that there can be no future claim
a'gamst the United States for the extinguishment of the Indian claims
offected by this legislative settlement,

Our proposed subsection (£) of Section 5 is a clarification of See.
tion 5(e) of H.R. 7819. Subsection (fLﬁrovides that the Indian Non-
intercourse Aot (25 U.S.C. § 177) shall not be applicable in Maine,
but that lands in Indian territory or held in trust for the Houlton
Band gf 1Isgahsee' % b Irlx)dmns’ shnﬁll ée;ver&elsss be ::lléjeothto restrictior:ls
against slienation. ) rovides specifie, though Iimite
snthorizations for the aﬁana.tion of such trust Itmg,s. T‘hege are con-
sistent with the terms of the proviso to Section 5(e) (2) of HL.R. 7919,
except that a specific authorization for rights-of-way, with the consent
of the affected Tribe, Nation, or Band, has been added to provide for
rights-of-way without resort to condemnation. The authorization for
exchanges in pro Section 5(f) (8) (E) has been made more flexi-
ble by inserting Janguage taken from Section 206 (b) of the Federal
Land Policy and Management Act (48 U.S.C. § 1716) . Without such
ﬂexibi(l]x]g such an exchange authority may Pprove useless becauss it is
often difficult to find exchange lands of prec:selg equal value. Finally,
the anthorization in TL.R. 7919 for transfers of land the proceeds of
" which must be reinvested within two years has been revised in proposed

Section 5(£) (8) (F) to reflect the Tribes' intent that sales be mu-
thorized only if the Secretary has already made specific arrangements
for the acquisition of replacement land,

Bection 5(f) of HLR. 7919 would require the Secretary to agree
within 80 days to “reasonable terms” for the management and admin.
istration of Jand held in trust for the Passamaquocﬁ‘;rn Tribe and Pen-
obscot Nation. We believe the procedures outlined in this subsestion
are unwieldy but, more importantly, existing Federal laws and regu-
lations provide aéequ&te authority for the Tribes to manage their own
trust lands. We have therefore rewritten the provision, which appears

~28 Section 5(g) of our proposed amendment, to restate existing law
which would authorize &e Secretary to enter into lJand management
agreaments with either Tribe in accordance with Section 102 of the
Indian Self-Determination Act (25 U.S.C. § 450f). We note that the
confract declination procedures of that Act and existing regulations
would be applicable to suck sgreements,

In our proposed smendment we have added a new subsection (h) to
provide for condemnation of Passamaquoddy, Penobscot, and Houlton
Band Jands in accordance with state law relating to such lands. This
subsection is necessary because Indian trust or restricted lands may
not be condemned under state law without Congressional authoriza-
tion, Congressional suthorizations have generally required that the
condemnation be in Federal court and that the United States be a

erty. We believe it would be unwise to diverge from this practice.
gubsection (h) also specifies the disposition of the compensation
ceived.

re

The disposition specified differs slightly from Section 5( g) of HR.
7919 in tha it channels proceeds through the Land Acquisition Fund
rather than requiring their reinvestment within two years, Since it is
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the Tribes who initiate land purchases under the scheme of the bill and
since sums in the Land Acquisition Fund may only be used for that
purpose, the two year requirement is superfiuous and confusing, Sub-
section (i) provides that the procesds from the condemnation of trust
or restricted Indian lands in Maine pursuant to any law of the United
States other than this Act shall likewise be reinvested through the
Land Acquisition Fund. Lo

-Section 8(a) of H.R. 7018, and as revised in our proposed amend-
ment, is intanded to effectuate the broad assumption of juriediction
over Indian lands by the State of Maine. As noted above, we will be
reporting to the Committes on Section 6(b) as soon as discussion on
it 13 concluded. ' )

Our proposed amendment contains a new Section 8(c) to make ab-
- solutely clear the intention of the parties that the Federal government
will not have “Indian country” type law enforcement jurisdiction on
Indian lands in the State of Maine. See State v. Z)mw1 404 A24d B51
(Me. 1979) cert. denied 48 U.S.L.W. 3537 (February 19, 1980). Our
groposed Section 6(d) is merely a restatement and clarification of the

et gentence and proviso of Section 8(c¢) of FLR. 7919. No substantive
charige is intended, except to clarify that the parties have sgreed that
the jurisdictional provisions of Section 1362 of Title 28, United States
Code, shall apply to the three Tribes, notwithstanding the otherwise
- broad languege of the provision,
+ The second part of Section 6(c) of H.R. 7919 would permit suits
against the Secretary by judgment creditors of the Passamequoddy

ibe and Penobscot Nation to force payment of the judgments ont

of Settlement Fund income. We believe that such litigation would be
burdensome and unnecessary. Our proposed Section 6(d) (2) would
- provide instead a procedure for edministrative sttachment of future
trust fund income by judgment creditors of the two Tribes. Under
that provision the Secretary would be required to honor valid court
orders of money judgments aﬁﬂinst either Tribe from causes of action
accruing after the date of the enactment of the bill, by maling an
assignment to the judgment creditor of the right to receive future in-
come from the Seftlsment Fund, notwithstanding the provisions of
the Anti-Assignment Act (81 T.S.C. § 208).
Under Section 8(d) of ELR. 7919 Congress would consent in ad-
vance to any amendment of the Maine Implementing Act as long a3
the Tribes agreed to any such amendment. The breadth of this “con-
gent” gave us cause for concern. We have therefore included in our
proposed Section 6(e) (1), language taken from S. 1181 (96th Conﬁa)
which would authorize future jurisdictional agreements between the
State and either the Passamaquoddy Tribe or the Penobscot Nation
in the form of amendments to the Implementing Act. State and tribal
officials have agreed to this provision. Qur proposed Section 6(e) (2)
would guthorize similar agreements with the Houlton Band of Mali-
seet Indians, '

Section 6(f) of our proposed amendment is identical to Seetion
6(e) of HL.R. 7919. It authorizes the Passamaquoddy Tribe and Penob-
scot Nation to exercise jurisdiction, separate and distinet from that of
Maine, to the extent suthorized by the Maine Implementing Act. That
Act in turn leaves the two Tribes with exclusive authority over their
own internal tribal affairs, certain misdemeanor jurisdiction over
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tribal members, small claims jurisdiction, and & significant residium
of regulatory suthority oyer ﬂ!mir own lands. The two Tribes will also
be treated as municipalities under State lew for purposes of jurisdic-
tion over their lands in Indian territory, which means that no other
municipality, the main unit of local government in Maine, may exer-
cise any suthority over tribel affairs in thoss areas. Lands and per-
sonal property in Indian territory may not be taxed; nor may income
from the Settlement Fund. The Tribes and their members shall for
the most part be otherwise subject to State taxes, .

We note that Section 6208(2) of the'Maine Ing:crgtenhng Act would
require the Passamaquoddy Tribe and the Pen Nation to make
payments in lieu of taxes for trust lands within Indian territory. We
prefer that, instead of making in-lien payments, the Tribes merely
negotinta contracts with the counties and other districts for the pro-
vision of services, Nevertheless, this is & matter for tribal discretion,

-and Section 6(e) of our proposed amendment would allow for future

jurisdictional agreements to accommodate our preference.

We object to the full faith and credit provision of Seotion 8(f) of
H.R: 7919. In lien of that provision the Tribes and State have offered
language which appears in.our proposed Section 6(g). Tt states that
the Pessamagioddy Tribe, the Penobscot Nation, and the State of
Mnine shall give full faith and credit to the judicial proceedings of
each other. The parties could agree to this form of comity without the
consent. of Congress, but we have no objection to its inclusion in the
settlement legislntion. Thers is, of course, no reason why the Tribes
may not establish similar comity with other jurisdictions.

Section 6(g) of HLR. 7919 provides that Federal laws of general
applicability to Indians, Indian tribes, and Indian lands shall not be
applicable in Maine, except that the Passamaquoddy Tribe, the Penob-
seot Nation, and the Houlton Band of Maliseat Indians shall be oli-

ible for all finaneial benefits for which al! other Federau% recognized
dian tribes are eligible. We found this provision troublesome snd
confusing in that Federal financial benefits to Indian tribes would be
divorced from genersl Federal statutes spplicable to Indians, This
wes 8 subject of some discussionn with representatives of the State
and Tribes, and agresment was reached on the language of our pro-
posed Section 6(h). In short; this would provide that no Federal law
or regulation (1) which accords or relates to a special status or right
of or to any Indian, Indian nation, tribe or band of Indians, Indisn
lands, Indian reservations, Indian country, Indian territory, or land
held in trust for Indians, and also (2) which affects or preempts the
civil, criminal, or regulatory jurisdiction or laws of the State of Mzine,
shall apply withinﬁ?a State. This limitation would include such Fed-
eral laws, among others, s the Indian trader statutes (25 U.S.C.
§8 261-264) and the provision of the Clean Air Act Amendments of
%977 wshzézh %er;m)ts fndian tribes to designate air quality standards
42 U.S.C. § 7474).

Section G?g) of H.R. 7919 also states that the Passamaquoddy Tribe,
the Penobscot Nation, and the Houlton Band of Maliseet Indigns are
Federally-recognized Indian tribes and that they shall be eligible for
Federal financial programs on the same basis as all other Federally-
recognized Tribes. Sinca the bill contemplates significant acquisition
of lands to be held in trust for the Tribes, we read this provision to
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mean that such trust lands should be treated as Indian reservations for
purposes of the provision of Federal Indian services. We do nat ob-
Ject to the provision, so interpreted. ) . .

‘We have alsf included & proviso to this subsection which would
limit the membership of the Houlton Band of Maliscet Indians, for
purposes of the provision of Federal services or benefits, to persons
who are citizens of the United States, This is aimilar to the limitation
in Section 38 of Public Law 95-875 which recognized the Pascus Yaqui
Tribe for purposes of the provision of Federal Indian services,

With the agreement of the parties we have included in our prgﬂgsed
amendment 8 new Section 7, which would clearly permit the Tribes
to organize for their common welfare and adopt constitutions or. char-
ters, %e we have been assured by attorneys for the State of Maine
that the Pussamaqueddy Tribe and the Penobscot Nation need not
adopt charters under State law to avail themsalves of the benefits of
the status of municipalities of the State, we believe it preferable to
mako clear that this option continues to exist under Federal law. And,
since these Tribes will be administering large land holdings and val-
uable assets, the adoption of organic governi documents, which
would be filed with the Secretary, seems advisable.

Qur %rogosed Seetion 8(f) would make Section 102 of the Indian
Child Weltars Act of 1978 (25 U.S.C. § 1912) applicable to the Houl-
ton Band of Maliseet Indians. Officials of the State of Maine consented
to this provision and we have no objection to it.

Section 8(b) of HLR. 7919 provides that the eligibility for or re-
ceipt of payments from the State of Maine by the Passamaquoddy
Tribe and the Penobscot Nation pursuant to the Maine Implementing
Act shall not be considered by Federal agencies in determining the
eligibility of either Tribe for Federal financial aid programs. To
clarify this provision, which appears as Section 9(b). of our proposed
amendment, we have added a proviso to the effect that Federal sgencies
shall not be barred by this section fram considering the actnal finan-
cial situation of the Tribe..

Section 8(c) of H.R. 7919 would prevent Federal agencies from
cyns;dennﬁ the availability or distribution of funds pursuant to Sec-
tion 5 of the bill for purposes of denying Federal financial assistance
to Indinn households or to the Passamaquoddy Tribe or Penobscot
Nation, We read this provision to refer only to ineome from the Settle-
ment. Fund to be established pursuant to Section 5 (), and expect
that the two Tribes will otherwise be treated as any other tribe jn-
sofar as their income from other sources are concerned, including in-
come derived from land or natural resonrces acquired pursuant to
the Act. As read, the provision is unobjectioneble, It appears as Sec-
tion 8(c) of our proposed amendment. '

The Office of Management and Budget has advised that there is no
objection to the presentation of this report from the standpeint of
the Administration’s program.

Sincerely,
Jaxes A, Joseem,

Aocting Secretary.
Enclosure. 4 v
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AmExouENT 10 HAR. 7919 mv van NaTums oF 4 SunsrrroTE
~ Strike out all after the enacting clause and insert in lieu thereof the

following:
That this Act may be cited as the “Maine Indian Claims Ssttlement
Act of 1880”,

CONGREBSIONAL FINDINGS AND DECLARATION OF POLICY

Sea. 2. (8) Congress hereby finds and declares that : '
a(.]? e Passamaguoddy Tribe, the Penobscob Nation, and the
Maliseat Tribe are asserting claims for possession of lands within
the State of Maine and for dameages on the grounds thai the
lands in question were originally transferred in violation of law,
including the Trede and Intercourse Act of 1790 (1 Stat. 137), or
subsequent reenactments or versions thereof.

.(2) The Indians, Indian nations, and tribes end bands of In-
dians, other than the Passamaquoddy Tribe, the Penobscot Nation
and the Houlton Band of Malisest Indians, that once may have
held abo; 2l title to lands within tha State of Maine long ago
abandoned their ahoriginal holdings.

(8) The Pencbscot Nation, as represented as of the time of
assage of this Act by the Penobscot Nation’s Governor and
ouncil, s the sole successor in interest to the eboriginal enti

generally known as the Penobscot Nation which years ago claim
aboriginal title.ta ertain lands in the State of l'sgmns.

(4) The Passamaquoddy.Tribe, as reprasented as of the time of
passage of this Act by the Joint Tribal Council of the Passa-

uoddy Tribe, is the sole successor in interest to the aboriginal

“eniity generally known as the Passamaquoddy Tribe whiclﬁyenrs

ago claimed shoriginal title to certain lands in the State of Maine,

(5) The Houlton Band of Malisest Indians, as represented as
of the time of passage of this Act by the Houlton Band Couneil
is the sole successor in interest, as to lands within the Uni
States, to the sboriginal entity generally known as the Maliseet
Tribe which years ago claimed shoriginal title to certain lands
in the State of Meine,

(8) Substantial economic and social hardship to a Iamge num-
ber of landowners, citizens and communities in the State of
Maine, and therefors to the economy of the State of Maine as a
wheole, will result if the aforsmentioned claims are not resolved
prompdly, .

(7) Act represents a good faith effort on the part of Con-
gress to provide the P uoddy Tribe, the Penobscot Nation
end the Houlton Band of Maliseet Indians with = fair and just
settlement of their land claims. Tn the abssnce of coxtﬁ—ressnonal
action, these land claims would be pursued through the cou.rt?
2 process which in all likelihood would consume many years an
thereby promote hostility and uncertainty in the State of Maine
to the ul‘t)imabe detriment of the Passamaquodd , Tribe, the Pe-
nobscot Nation, the Houlton Band of Maliseet Indians, their mem-
bers, end all other citizens of the State of Maine,
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(8) The State of Maine, with the agredment of the Passama-
guoddy Tribe and the Penobscot Nation, has enacted legislation
efining the relationship between the Passamaquoddy Tribe, the
Penobscot Nation, and their members, and the State of Maina,
(8) Since 1820, the State of Maine has provided special serv:
ices to the Indians residing within its borders, including the
members of the Passamaquoddy Tribe, the Penobscot Nation,
and the Houlton Band of Maliseet Indians. During this same
period, the United States provided few special services to the
respective Tribs, Nation or Band, and repeatedly denied that it
hatf jurisdiction over or responsibility for the said Tribe, Nation,
and Band. In view of this provision of special services by the
State of Maine, mqurmg substantial expenditures by the State
of Maine and mads by the State of Maine without being required
to do so by Federal law, it is the intent of Congress that the
State of M)Izine not be required further to contribute dirsetly to
this claims settlemant,
(b) It is the purpose of this Act—
(1) to remove the cloud on the titles to Iand in the State of Maine
resulting from Indian claims; '
5 (25) to clarify the status of other land and natural resonrces in
~ the State of Mains;

(8) to ratify the Maine Tmplementing Act, which defines the
relationship between the State of Maine and the Passemaquoddy
Tribe and the Penobscot Nation, except to the extent that it is
inconsistent with the provisions of the Act;and

&4% to confirm that all other Indians, Indian nations and tribes
and bands of Indians now or hereafter existing or recognized in
the State of Maine are and shall ba subject to all laws of the
State of Muine, as provided herein,

PEFINITIONS

Skc. 8, Folifu‘;‘]poses of this Act, the term—

(1) “Houlton Band of Malisest Indians” means tha sole suc-
cessor to the Mzlisest Tribe of Indians ss constituted in aboriginal
times in what is now the Stats of Maine, and =ll its predecessors
and successors in interest. The Houlton Band of Malizest Tndians
13 represented as to the date of the enactment of this Act, as to
lends within the United States, by the Houlton Band Council of
ths Houlton Band of Maliseet Indians;

(2) “Indian territory” means (A) the Pagsamaquoddy Indian
Reservation; (B) the Penohscot Indian Reservation; (C) until
January 1, 1988, the lands of the State of Maine of Great North-
orn Nekooss ('Jm’gI ration located in T.1, R.8, W.B.K.P. (Lowell-
town), T.6, R.1, N.BK.P, (Holeb), T.2, R.10, W.E.L.S. end T2,
RS, WELS,; the land of Raymidga Company located in T.1,
R.5, W.B.K.P, (Jim Pond), T.4, R.5, BK.P.WE.R, (King and
Bertlett), T\5, R.6, BK.P.W.K.R. and T3, R.5, BEP.W.KR.;
the land of the heirs of David Pi located in T.6, R.S,
W.EXLS.; and portion of Sugsr Island in Moosshead Lake; the
lends of Prentiss and Carlisle Company located in T.9, 8.D.; any
portion of T.24, M.D.B.P.P.; the lands of Bertram C. Tackeil
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.or Northeastern Blueberry Company, Ine. in T.19, M.D.B.P.P.;
any portion of T.2, R.8, N.W.P.; and portion of T2, R.5,
W.BK.P. (Alder Stream) ; the lands of Dead River Company in
'I‘.% B9, NW.P, T.2, RS9, NW.P., T.5, R.1, N.B.P.P. and T.5

N.D.B.P.P.; and portion of T.8, R.1, I\f.B.P.P.; any portion of
T.8,.N.D.; any portion of T4, N.D.; any portion of T.39, M.D.;
eny portion of T'40, M.D.; any portion of 'T'41, M.D.; any portion
of T2, MDBP.P.; and_the lands of Diamond International
Corporation, International Paper Company and Lincoln Palp
-and Paper pm_pa.nti located in Axgyle: Provided, That “Indian

-territory” within the meaning of this subparagraph may not
‘axceed 300,000 acres of land; and (D) any other lands designated
2s Passamaquoddy Indian ’f‘erribory or Penobscot Indian Terri-
tory pursuant to the laws of the State;

8) “land or natural resources” means any real property or
natural resources, or any interest in or right involving any resal
property or natural resources, including but without%imitation
minerals and mineral rights, timber and timber rights, water
and water nfhts, and hunting and fishing rights;

(43 “Land Acquisition Fund” means the Maine Tndian Claims

]ﬁﬁn Acquisition Fund established under Section 5(c) of this

?

{6) “laws of the State” means the Constitution, and all stat-
utes, ations and common laws of the State of Maine and its
political subdivisions, and all subsequent amendments thersto or
judicial interpretetions thereof;

{6) “Maine Imlpﬁlamenting Act” means Seetion 1 and Section 30
of the “Act to Implement the Maine Indian Settlement” en-
agtisg'( by the State of Maine in Chapter 732 of the Public Laws
o; K -

:7 ) “i’assamaquoddy Indian Reservation” mesns those lands as
d in the Maine Implementing Act;

8) “Passpmaquoddy Indian Territory” means thoss lands as
defined in the Maine Implementing Act;

(9) “Passemaquoddy Tribe” means the Passemaquoeddy Indian
Tribs, as constituted in abolxl'%'inal times and all its predecessors’
and successors in interest. The Passamaguoddy Tribe is repre-
sented, as of the date of the enactment of this Act, by the Joint
Tribal Council of the Passamaquoddy Tribe, with separate
Councils at the Indian Township  and Pleasant Point

" Reéservations; :

&O) “Penobscot Indisn Reservation” means those lands as

defined in thé Maine Implemeanting Act;

11) “Penobscot Indian Territory” mesns those lands as

defined in the Maine Implementing Act ; o .

(12) “Penobscot Nation” means the Penohscot Indian Nation
as constituted in sboriginal times, and all its predecessors and
successors in interest. The Penobscot Nation is represented, as of

“the date of the enactment of this Act, by the Penobscot Nation
Governor and Conneil; .
(13} “Sedretary” means the Secretaly of the Interior;
" (14) ' ®Settlement Fund” means the Maine Indian Claims
Settlement Fund established wnder Section 5{a) of this Act; end
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(15) “transfer” includes but is not limited to any voluntary
or involuntary sale, grant, lense, allotment, partition, or other
conveyance; any transaction the purpose of which was to effect
a sale, grant, leass, allotment, partition, or conveyance; and any
act, event, or circumstance that resulted in a c.hanﬁe in title to
possession of, dominion over, or control of land or nataral
resources,

APFPROVAL OF PRIOR TRANBFERS AND EXTINGUISHMENT OF INDIAN TTTI®
AND OLATMS OF THE PASSAMAQUODDY TRIBEy THE PENOBSCOT NATION,
THE HOULTON BAND OF MALISEET INDIANS, AND ANY OTHER INDIANE,
INDIAN NATION, OR TRIBE OR BAND OF INDIANS WITHBIN THY, STATE OF
MAINR

Skc. 4. (a) l311). Any transfer of land or mnatural resources located
anywhere within the United States from, by, or on behalf of the
Passamagquoddy Tribe, the Penobscot Nation, the Houlton Band of
Maliseet(indians, or any of their members, and any transfer of Jand or
natural resources Jocated anywhere within the State of Maine, fro
by, or on behalf of any Indien, Indian nation, or tribe or band o
Indians, including but without limitation any transfer pursuant to
any treatgv, compact or statute of an State,.sia.ll be deemed to have
been made in accordance with the Constitution and all laws of the
United States, including but without limitation the Trade and Inter-
courss Act of 1760, Act of July 22, 1979 (ch. 33, § 4, 1 Stat. 187, 188)
and all amendments thereto and all subsequent reenactments snd
versions thereof, and Con hereby does approve and ratify any
such transfer effective as of the date of aaid transfer: Provided, how-
ever, That nothing in this section shall be construed to affect or elimi-
nate the claim of any individual Indian (except for any Federal
common law frand claim) which is pursued under any law generally
designed to protect non-Indians ag well s Indians.

g& The United States is barred from asserting on behalf of any
Indian, Indian nation or tribe or band any claim under the laws of the
Stats arising before the date of this Act and arising from any transfer
of land or natural resources located anywhere within the State of
Maine, including but without limitation any transfer pursuant to an
treaty, compact or statute of any state, on the grounds that su
transfer was not made in aceordance with the laws of the State.

(b) To the extent that any transfer of land or natural resources
deseribed in subsection (a)(1) of this section may involve lind or
natural resources to which'the Passamaquoddy Tribe, the Penobscot
Nation, the Houlton Band of Maliseet Indians, or any of their mem-
bers, or any other Indien, Indian nation, or tribe or band of Indians
had aboriginal title, such subsection (a)( 1{) shall be regarded 2s an
extinguishment of said aboriginal title as of the date of such transfer,

(¢) By virtue of the approval and ratification of a transfer of land
or natural resources effected by this section, or the extinguishment of
sboriginal title effected thereby, all claims against the United States,
any State or subdivision theraof, or any other person or entity;.by the
Pasga.matﬁad‘dy Tribe, the Penobscot Nation, the Houlton Band of
Maliseet Indians or any of their members or by any other Indian,
Indian nation, tribe or bend of Indians, or any preflecessors or sue-
casgors in inferest thereof, arising at the time of or subsequent to the
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transfer and based on any interest in or right involving such Jend or
natural resources, including but without limitation claims for trespass
dam or claims for uss and occupancy, shall bs deemed ex-
tinguished s of the date of transfer.

ESTABLISHMENT OF FUNDS

Sec. b, () There is hereby established in the United States
& fund to be known as the e Indian Claims Settlement Fund in
which $27,000,000 shall be deposited following the appropriation of
- sums suthorized b{ Section 14 of this Act,

(b) (1) One-half of the principal of the Settlement Fund shall be
held in trust by the Secretary for the benefit of the Pasgamaquoddy
Tribe,, and the other half of the Settlement Fund shall be held in
trust for the benefit of the Penobscot Nation, Each portion of the
Settlement Fund shall be administered by the Secretary in accordance
with terms established bg the Passa.ma?ﬁoddy Tribe or the Penchseot
‘Nation, respectively, and ggreed to by the Secretary: Provided, That
the Secretary may not agres to terms which provide for investment of
the Settlement Fund in a manner not in accordance with Section 1 of
the Act of June 24, 1938 (62 Stat. 1087), unless the respective Tribs
or Nation first submits a specific waiver of linbility on the part of
the United States for any loss which may result from such en invest-
ment: Provided, further, That until such terms have been
upon, the Secra shall fix the terms for the sdministration of the
portion of the Settlement Fund as t6 which there is no agresment.

(2) Under no circumstances shall any part of the principal of the
Settlement Fund be distributed to either the Passamaquoddy Tribe
or the Penobscot Nation, or to any member of either Tribe or Nation:
Provided, however, That nothing herein shall prevent the Secretary
from investiﬁxghe principal of said Fund in accordance with para-
gragh 1) of this subsection. .

zha e Secreta%shall nmeke available to the Passamaquoddy Tribe
an Penobscot Nation in quarterly payments, without any dedne-
tions except as expressly provided in gection 6(d) (2) and without lia-
bility to or on the part of the United States, any income received from
the investment of that portion of the Settlement Fund allocated to the
regpective Tribe or Nation, the use of which shall be frees of regulation
by the Secretary. The Passamaguoddy Tribe and the Penobscot Nation
snnually shall each expend the Income from $1,000,000 of their portion
‘of the Settlement Fund for the benefit of their respective members
who are over the age of sixty. Once pztxgmants under this paragraph
have been made to the Tribe or Nation, the United States shall have no
further trust res&onaibility to the Tribe or Nation or their members
with respect to the sums paid, any subsequent distribution of these
Sums, o 8By proﬁ:rt% or services purchased therawith,

(c) There is hereby established in the United States Tressury
fund to be Imown as the Maine Tndian Claims Land Acquisition Fund
in which $54,500,000 shall ba deposited following the appropriation of
sums suthorized by Section 14 of this Act,

(d) The Erincipal of the Land Acquisition Fund shall bs appor-
tioned as follows: ) . .

(1) 2%00,000%0 be held in trust for the Houlton Band of Mali-
seet Indians;
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Trga.%ﬁ 800,000 to be held in trust for the Passamaquoddy

an
(8) $28,800,000 to be held in trust for the Penobscot Nation.
The Secreta%is suthorized and directed to expend, at the request of
the affected Tribe, Nation or Band, the principal snd any income ac-
cruing to the respective portions of the Land Acquisition Fund for the
purpose of acquiring land or natural resources for the Passamaquoddy
Tribe, the Panobscot Nation, and the Houlton Band of Maliseet Indi-
nns and for no other Furpose. Land or natural resourcss sequired with-
in Indian territory for the Passamaquoddy Tribe and the Penobscot
Nation shall be held in trust by the United States for the bensfit of the
respective Tribe or Nation. Land or natural resources acquired outside
the boundaries of Indian territorK shall be held in fes simple by the
regpective Tribe or Nation, and the United States shall have no fur-
ther trust responsibility with msgecb thereto, The Secretary is also
suthorized to take in trust for the Passamaquoddy Tribe or the Penob-
‘scot Nation agg land or natural resources acquired within Indian ter
ritory by purchase, gift, or exchange by such Tribs or Nation. Land or
natural resources acquired within the State of Maine for the Houlton
Band of Maliseet Indians shall be held in trust by the United States for
the benefit of the Band : Provided, That no land or natural resources
shall be so acquired without the concurrence of authorized officials of
the State of ]&aine. The Houlton Band of Maliseet Indians is author-
ized to enter into contracts for payment for the provision of services
from the State, county, or municipality exercising jurisdiction over
the lands so acquired, annually hot to exceed an amount equal to the
real profgerty taxes which would have been levied in the given year
against the owner of the land or natural resources, were they not owned
by the United States, Notwithstanding the provisions of gection 1of
the Act of Auﬁust 1,1888 (25 Stat. 357), as amended, and Section 1 of
the Act of February 26, 1981 (48 Stat. 1491), the Secretary may ac-
quire land or natural resources under this section from the ostensible
owner of the land or natural resources only if the Secretary and the
ostensible owner of the land or natural resources have agreed upon the
identity of the land or natural resources to be sold and upon-the put-
chase price and other terms of sale. Subject to the agreement required
by the preceding sentence, the Secretary may institute condemnation
proceedings in order to perfect title satisfactory to the Attorney Gen-
eral in the United States and condemn interests adverss to the osten-
sible owner. Excapt for the provisions of this Act, the United States
shall have no other authority to acquire lands or natural resourcesin -
trust for the benefit of Indians or Indian tribes in the State of Maine.
{e) The Secretary may not exiend on behalf of the Passamaquoddy
Tribe, the Penobscot Nation, or the Houlton Band of Maliseet ilndjans
any suras deposited in the funds established pursuant to subsections (a)
and (c) of this section unless and until he finds that authorized offi-
cials of the respective Tribe, Nation, or Band have executed appro-
riate documents relinquishing all claims to the extent provided by
ections 4, 11, and 12 of this Act and by Section 6213 of the Maine Tm-
plementing Act, including stipulations to the final judicial dismissal of

their claims, ‘

(f[), (1) The grovisions of Section 2116 of the Revised Statutes, shall
not be applicable to (A) the Passamaquoddy Tribe, the Penobscot
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Nation or the Houlton Band of Maliseet Indians or a.ng' other Indian,
Indian nation or tribs or band of Indians in the State of Maine, or (B)
sny land or natural resources owned by or held in trust for the Passe-
maquoddy Tribe, the Penobscot Nation or the Houlton Band of Mali-
seet Indians or any other Indian, Indian nation or tribe or bead of
Indians in the State of Maine. Except as provided in subsection (f) (2),
such land or natural resources shall not otherwise be subject to an
restraint on alienation by virtue of being held in trust by the Unites
States or the Secretary.

(2) Except as provided in paragraph (38) of this subsection, any
transfer of land or natural resolirces within Passamaquoddy Indian
Territory or Penobscot Indian Territory, or transfer of land or natural
resources held in trust for the Houlton Band of Malisest Indians, ex-
cept (A) takings for public uses consistent with the Maine Implement-
ing"Act, (B) takings for public uses pursuant to the laws of the United
States, or (C) transfers of individual Indian use assignments from
one member of the Passamaquoddy Tribe, Penobscot Nation, or Houl-
ton Band of Maliseet Indians to another member of the same Tribe,
Nation, or Band, shall be void ab initio and without any validity in
law or equity.

(8) Land or natural resources within the Passamaquoddy Indian
Territory or the Pencbscot Indian Territory or held in trust for the
benefit of the Houlton Band of Maliseet Indians may, at the request of
the respective Tribe, Nation, or Band, be—

(A) leased in accordance with the Act of August 9, 19556 (69
Stat. 539), as amended;

éB) leased in secordance with the Act of May 11,1938 (52 Stat.
847), as amended ; A

: (d) sold in accordance with Section 7 of the Act of June 25,
1910 (86 Stat. 857),as amended ;
D) subjected to rights-of-way in accordance with the Act of

: February 5, 1048 (62 Stat. 17) ;

(E) exchenged for other land or natural resources of equal
value, or if they are not equal, the values shall be equalized by the
payment of money to the grantor or to the Secretary for d&g;)sit_

- Inthe Land Acqusition Fund for the benefit of the affected Tribs,

Nation, or Bancg, as the circumstances require, so long as payment
-does not excead 25 per centum of the total value of the interests in
land to be transferred by the Tribe, Nation, or Band; and

(F) sold, only if at tﬁe time of sale the Secretary hag entered
into an option agresment or contract of sale to purchass other
lands of approximate equal value, .

(? Land or natural resources aclg;uired_ by the Secretariy in trust for
the Passamaquoddy Tribe and the Penobscot Nation shall b managed
end administered in accordance with terms established by the respec-
tive Tribe or Nation and agreed to by the Secretary in accordance with
Section 102 of the Indian Self-Determination and Education Assist-
ance Act (88 Stat. 2208). o

(h) (1) Trust or restricted land or natural resources within the
Passamaquoddy or Penobscot Indian Reservations may be condemned
for public purposes pursuant to the laws of the State of Maine relating
to such lands, In the event that the compensation for the teking isin
the form of substitute land to be added to the reservation, such land
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shall become a part of the reservation in accordance with the laws of
the State of Maine and ugon notification to the Secretary of the In-
teriar of the location end boundaries of the substitute land, Such sub-
stitute land shall have the same trust or restricted status as the land
taken. To the extent that the compensation is in the form of moneta
proceeds, it shell be deposited and reinvested as provided in paragrap
(2) of this subsection. .

(2) Trust land of the Passamaclnoddy Tribe, the Penobscot Nation
or the Foulton Band of Maliseet Indizns not within the Passama-
quoddy or Panobscot Reservations may be condemned for public pur-
poses pursuant to the laws of the State of Maine relating to the
condemnation of such land. The proceeds from any such condemnation
shall be deposited in the Land Acquisition Fund established by Section
5(c) and shall be reinvested in screnge within unorganized or unin-
corporated aress of the State of Mzine or in Indian territory. When
the proceeds are reinvested in land whose aereage does not exceed that
- of the land taken, the land shall be acquired in trust. When the pro-
ceeds are invested in land whose acreage exceeds the acresge of the land
taken, the respective Tribe, Nation or Band shall designate, with the
approval of the United States, and within 30 days of such reinvest-
ment, that portion of the land acquired by the reinvestment, not to
exceed the area taken, which shall be acquired in trust. The land not
acqglred in trnst shall be held in fee by the respective Tribe, Nation,
or Band. The Secretary shall certify, in writing, to the Secretary of
State of the State of Maine the location, boundaries and status of the
land acquired.

(8) The United States shall be & party to any condemnation action
under this subsection and exclusive jurisdiction shall e in the United
States District Court for the District of Maine: Provided, That noth-
ing in this section shall affect the jurisdiction of the Maine Superior
Court provided for in Section 6205 ia (A) of the Maine Implementing
Act to review the finding of the Public Utility Commission or & public
entity of the State of Maine.

(i) When trust or restricted land or natural resources of the Passa-
magquoddy Tribe, the Penobscot Nation or the Houlton Band of Mali-
seet Indians are condemned pursuant to any law of the United States
other than this Act, the proceeds paid in compensation for such con-
demnation shall be deposited and reinvested in accordance with sub-
seetion (h) (2) of this section, .

APPLICATION OF STATE LAWSE

Skc. 8. (a) Except agotherwise provided in subsections (d) end (e)
of thia section, all Indians, Indian nations, tribes, and bands of Indians
in the State of -Maine, otfu}r than the Passamaquoddy Tribs and the
Penobscot Nation and their members, and any lands or natursl re-
sources owned b_*i any such Indian, Indian nation, tribe, or band of
Indians and eny lands or natural resources hald in trust by the United
States, or by an{ other person or entity, for any such Indian, Indian
nation, tribe, or band of Indians shall be subject to the civil and crim-
inal jurisdiction of the State, the laws of the State, and to the civil and
criminal jurisdiction of the courts of the State, to the same extent as
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any other person or land therein: Provided, That nothing in this sec-
tion shall be construed ss subjecting land or natural resources held by
the United Staies in trust to taxation, encumbranc, or slienetion.

$b [To be supplied.]

¢) The United States shall not have any criminal jurisdiction in
the State of Maine under the Act of June 95, 1948 (62 Stat. 767), a8
amended, or the Act of July 12, 1960 (74 Stat. 469), as amended.

(d) (1) The Psssemaquoddy Tribe, the Penobscot Nation, and the
Houlton Band of Maliseet Indians, and all members thersof, and all
other Indians, Indian nations or tribesor bands of Indians in the State
of Maine msgtsue and be sued in the courts of the State of Maine and
the United States to the same extent as any other entity or person
residing in the State of Maine may sus and be sued in those courts;
and Section 1362 of Title 28, United States Cods, shell be applicable
to civil actions brou‘ﬁht by the Passamaquoddy Tribe, the Penobscot
Nation, and the Houlton Band of Maliseet Indians: Provided, kotw-
over, Thas the Passamaquoddy Tribe, the Penobscot Nation and their
officers and employees shall be immune from suit when the respective
Tribe or Nation 13 acting in its governmental capacity to the same
extent as a.ni{municipaliby or like officers or employees thereof within
the State of Mains, 7 7

(2) Notwithstand the provisions of Section 8477 of the Revised
Statutes, as amended, the gecrsta.ry shall honor valid orders of & Fed-
eral, State, or territorial court which enters money judgments for
causes of action which arise after the date of the enactment of this
Act against either the Passamaquoddy Tribe or the Penobscot Nation
by mtﬁri]:; an assignment to the judgment creditor of the right to re-
caive income out of the next quarterly payment from the Settlement
Fund established pursnant to Section 6(a) of this Act and out of such
future quarterly payments as may be necessary until the judgment
is satisfied. ) .

() (1) The consent of the United States is hereby given to the

State of Maine to amend the Maine Implementing Act with respect to
either the Passamaquoddy Tribe or the Panobscot Nation : Provided,
That such amendment is made with the agreement of the affected
Tribe or Nation, and that such amendment relatesto (A) the enforce-
ment or application of civil, criminal or regulatory laws of the Passa-
maquoddy Tribe, the Penobscot Nation and the State within their
respective jurisdictions; (B) allocation or determination of govern-
mental responsibility of the State and the Tribe or Nation over speci-
fied subject matters or specified geographical aress, or both, inclu :
provision for concurrent jurisdiction between the State ami_ the Tribe
or Nation; or (C) the allocation of jurisdiction between tribal courts
and State courts. . .
__ {2) Notwithstanding the irovisions of subsection (a) of this sec-
tion, the State of Mainie and the Houlton Band of Maliseet Indians are
authorized to execute agresments regardmeﬁ the jurisdiction of the
State of Maine over lands owned by or held in trust for the benefit
of the Band or its members. .

() The Passamaquoddy Tribe and the Penobscot Nation ere hereby
asuthorized to exercise jurisdiction, ssparate and distinet from the civil
and criminal jurisdiction of the State of Maine, to the extent author-
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itf:ﬁd by the Maine Implementing Act, and any subsequent amendments
areto,

(ﬁ) The Passamaquoddy Tribe, the Penobscot Nation, and the State
of Maine shall give full t};ith and credit to the judicial proceedings
of each other, . .

(ih) The laws and regulations of the United States which are gen-
erally applicable to Indians, Indian tribss, and Indien lands shall be
appheable to Indians, Indian tribes, and Indian lands in the State
o¥ Maine, except that no law or regulation of the United States
{111) which accords or relates to a special status or right of or to any

dian, Indisn nation, tribe or band of Indians, Indian lands, Indian
reservations, Indian country, Indian territory or land held in trust for
Indians, and also (2) which affects or preampts the civil, eriminal or
regulatory jurisdiction of the State of Maine, shall a.pg‘lgi within the
State: Provided, however, That the Passamequoddy Tribe, the Pe-
nobscot Nation, and the Houlton Band of Maliseet Indians shall be
eligible to receive all of the financial benefits which the United States
provides to Indians, Indjan nations or tribes or bends of Indians to
the same extent and subject to the same eligibility criteria generally
applicable to other Indians, Indian nations or tribes or bands of In-
dians, and for the purposes of determining eligibility for such finan-
cial benefits the respective Tribs, Nation, or Band shall bs desmed to
be Federally m'tign.ized Indian tribes: Provided, further, That the

- Pagsamaquoddy T'ribe, the Penabscot Nation, and the HoultonBand
of Maliseet Indians shall be considered Fedsralld); recognized tribes
for the purposes of Federal taxation and any lands owned by or held
in trust for the respective Tribe, Nation, or Band shall be considered
Federal Indian reservations for purpeses of Federal taxation: Pro-
vided, however, That no person who is not a citizen of the United
States may be considered a member of the Houlton Band of Maliseet
Indians for purposes of the provision of Federal services or bensfits,

TRIBAL ORGANIZATION

Sec. 7. The Passsmaquoddy Tribe, the Penobscot Nation, and the
+ Houlton Band of Malisest Indians may each organiza for their com-
mon welfare, and adopt an appropriate instrument in writing to gov-
ern the affairs of the Tribe, Nation, or Band when each is acting in its
governmental capacity. Such instrument and any amendments thereto
must be consistent with the terms of this Act and the Maine Tmple-
menting Act, The Passamaquoddy Tribe, the Penobscot Nation, and
the Houlton Band of Maliseet Indiens shall each file with the Secre-
tgry :o copy of their organic governing document and any amendments
ereto,

IMPLEMENTATION OF THE INDIAN OHILD WELFARE ACT

Sec. 8. (8) The Passamaquoddy Tribe or the Penobscot Nation may
assume exclusive jurisdiction over Indian child custody proceedin
ursuant to the Indian Child Welfare Act of 1978 (92 gtst. 8069).
efore the respective Tribe or Nation may assume sunch jurisdiction
over Indian child custody proceedings, the respective Tribs or Nation
shall present to the Secretary for approval a petition to assume such
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jurisdiction and the Secretary shall approve that petition in the man-
ner prescribed by Sections 108 {(2)-(c) of snid Act.

(b) Any petition to sssume jurisdiction over Indian child custody
proceedings by the Passamaquoddy Tribs or the Penobscot Nation

-shall be considered and detsrmined by the Secretary in accordance

with Sections 108 (b) and (c) of the Act.

(c) ption of jurisiction under this section shall not affect
any action or proceeding over which a court has already assumed
jurisdiction,

(d) For the purposes of thiy section, the Passamaguoddy Indian
Reservation and the Penobscot Yndian Reservation shall be deemed to
be “ressrvetions” within Section 4(10) of the Act and the Passema-
quoddy Tribe and the Penobscot Nation shall be desmed to bs “Indian
tribes” within Section 4(8) of the Act.

() Until the Passamgqellxoddy Tribe or the Penobscot Nation has

exclusive jurisdiction over the Indian child custody procesd-
ings pursuant to this section, the State of Maine shall have exclusive
jurisdiction over the Indian child custody proceedings of that Tribe or
ation.

: (f%EXcept as may otherwise be subsequently afreed to by the Houl-
ton i

and of Maliseet Indians and the State of Maine pursuant to
Section 6(e) (2) of this Act, Section 102 of the Indian Child Welfare
Act of 1978 shall appl{ato the Houlton Band of Malisest Indians to
the sams extent that that section applies to Indian tribes as defined
in Section 4 of the Act. : .

"EFFECT OF PAYMENTS TO PABSAMAQUODDY TRIBE, PENOBSCOT NATION, AND

HOULTON BAND OF MALISEET INDIANS

Seo, 9. (u{) No pa.gments to be made for the benefit of the Passama-
quoddy Tribe, the Penobscot Nation, and the Houlton Band of Maki-.
sest Indians pursuent to the terms of this Act shall be considered by
any agency or department of the United States in determining or
computing the State of Maine’s eligibﬂity for participation in any fi-
nencial aid program of the United.States.

(b) The eligibility for or receipt of payments from the State of
Mgine by the Passamaquoddy Tribe and tha Penobscot Nation or any
of thair mambers pursuant to the Maine Implementing Act shell not
be considered by any department or agency of the United States in
determining the eligibility of or computing payments to the Passama-
quoddy Tribe or the Penobscot Nation or any of their members under
eny financial aid program of the United States: Provided, That, to
the extent that eligibility for the benefits of such a financial aid pro-
gram is dependent upon a showing of need by the applicant, the
administering agency shall not be.barred by this section from con-
sidering the actual financial situation of the applicant.

(¢) The availahility of funds or distribution of funds pursuant to
Section 5 of this Act m:gr not be considered as income or resources
or otherwise utilized as the basis (1) for denying any Indian houge-
hold or member thereof participation in any Federally assisted housing
program, (2) for denying or reducing the Federal financial assist-
ance or other.Federal benefits to which such housshold or member
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would othérwise be entitled, or (3) for denying or reducing the Fed-
eral financial assistance or other Federal benefits to which the Passp-
magqueddy Tribe or Penobscot Nation would otherwise be entitled,

DEFERRAL OF CAPITAL CGAINS

Seo. 10, For the purposs of subtitle A of the Internal Revenus
Code of 1854, any transfer by private owners of land 11gurcha.sed by
the Secretary wi('i moneys from the Land Acquisition Fund shall bs
deemed to be an involuntary conversion within the meaning of Section
1033 of the Internal Revenue Code of 1854, as amended.

TRANSFER OF TRIBAL TRUST FUNDS HELD BY THE STATE OF MAINE

Seo. 11. All funds of either the Passamaquoddy Tribe or the Pencb-
scot Nation held in trust by the State of Maine as of the effiective date
of this Act shall be transferred to the Secretary to be held in trust
for the respective Tribe or Nation end shall be added to the principal
of the Settﬁmenh Fund allocated to that Tribe or Nation. Tha receipt
of said State funds by the Secratary shall constitute a full discharge
of any claim of the respective Tribe or Nation, its predecessors and
successors in interest, and its members, may have against the State
of Maine, its officers, employees, agents, an representatives, arising
from the administration or management of said State funds. Upon
receipt of said State funds, the Secretary, on behalf of the respective
Tribe and Nation, shall execute general releases of all claims against
the State of Maine, its officers, employees, agents, and representatives,
arising from the administretion or management of sa.ic{) State funds.

OTHER GLAYMS DISCHARGED BY THIS ACT

Seo. 12. Except as expresslar provided herein, this Act shall con<"
stitute a general discharge and release of all obligations of the Stats
of Maine and all of its political subdivisions, agencies, departments,-
and all of the officers or employees thereof ‘arising from any treaty
ar t‘}[gre‘ement with, or on behalf of any Indian nation or tribe or band
of Indians or the United States as trustee therefor, including thase
actions presently pending in the United States District Court For the
District of Mamne captioned United States of America v. State of
Maine (Civil Action Nos, 1966-ND and 1969— ).

LIMYTATION OF ACTIONS

Sec, 18. Except as provided in this Act, no provision of this Act

shall be construed to constitute s jurisdicﬁonaf)act, to confer juris-

diction to sus, or to grant implied consent to an Indian, Indian

nation or tribe or band of Indians to sue the United States or any of

iﬁs oﬁczrs with respec to the claims extinguished by the operation of
ct.

AUTHORIZATION

Seo. 14, There is hereby authorized to be appropriated $81,500,000
for transfer to the Funds established by Sectidn.&ogthis Act,
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XNSEPARARILITY

Sec. 15. In the event that any grovision of Section 4 of this Act
is held invalid, it is the intent of Congress that the entire Act be
invalidated. In the event that any other section or provision of this
Act is held invalid, it is the intent of Congress that the remaining
sections of this Act shell continue in full force and effect.

U.S. DEpARTMENT oF THR INTERIOR,
OrrIcE oF THE SECRETART,
Washington, D.0., September 10, 1950
Hon. Mozmis K. Uparx, :
Chairman, Uommittes on Interior and Insular Afairs,
U.8. Houss of Representatives, Washington, D.O.

Drar Mr, Ceamatan : This supplements our report of Auéust 25
1980, on H.R. 7919, & bill to settle Indian land claims in the State of
Maine. In our'earlier report we enclosed & propossd amendment to
H.R. 7919 in the nature of a substitute, The propossl was developed in
the course of discussions with tribal and State officials in an eﬂgrrt to
achieve agreement on substitute language which wonld clarify govern-
mental responsibilities in implementing the land elaims settloment.
Qur proposed amendment reflected a large measure of agreement, but
at the time of its submission discussions had not been concluded with
respect to Section 8(b) of the bill, Those discussions have now been
coneluded and this is to provide you with our recommended language
“for that provision.

Section 6(b) of H.R. 7919 as introduced provides:

(b) The Passamaquoddy Tribe, the Penobscot N: ation,
their membars, and the land owned ’by or held for the benefit
of the Passam noddg Tribe, the Penobscot Nation, and their
members, shall be subject to the jurisdiction of the State of
Maine to the extent and in the manner provided in the Maine
Implementing Act. The Maine Implementing Act is hereby
approved, ratified and confirmed, and the provisions of the

ine Implementing Act which heresfter become effective

including any subsequent amendments pursuant to subsection

(d), are incorporated by reference as fully s if set forth

herein. The Maine Implementing Act shsll not be subject to

the provisions of Saction 1919 of Titls 25 of the United States
a’

As we mentioned in the course of our testimony at the Committes’s
Aué'ust 25 hearings on the bill, one of our principal concerns with the
sottlement E»roposal is the language of Section 6211 (2) and (4) of the
Maine Implementing Act which would allow the State to redies fund-
ing to the Passamaquoddy Tribs, the Penobscot Nation, and their
members in circumstances where the Tribes or individual members
ere recipients of Federal funds “within substantielly the same period
for which state funds are provided, for a program or purposs sub-
stantially similar to that funded by the State, . . . Section 8(b) of
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HL.R. 7910 would approve, ratify, and confirm the provisions of the
Maine Implementing Act, including Section 6211,

Because we fear that ratification of thess provisions in the State
Act could result in the abuss of Federal financial assistance by allow-
ing the State to use Federal funds to supplant State funding of pro-
grams which benefit its Indian citizens, and would therefore sat a
potentially dangerous precedent for the use of Federal funds nation-
wide, we aslted Stats officials to provide a letter clangymﬁ;he meaning
?d intent of Section 6211 (2) and (4) of the Maine Implementing

ct. .

Meine Attorney General Richard S. Cohen had sent to the Senate
Select Committee on Indian Affairs a letter dated August 22, 1980,
which assists in the interpretation of those provisions of the State law.
However, this letter, while helpful, did not completely allzy our con-
cern, as expressed at the August 25, 1980 hearings, that Congressional
mtiécation of the Maine Implementing Act pursuant to Section 8(b)
of HLR. 7919 may be viewed as sanctioning, even if only in limited
circumstances, the Fractice of supplanting each dollar of State aid to
the tribes with a dollar of Federal aid.

After a careful study of the programs which might be affectsd by
this provision in the ]S‘/,[aine Implementing Act, we have arrived st
the following languege as a proposed amendment to Section 6(b) :

(l%(l% The Passamaquoddy Tribe, the Penobscot Nation

the Houlton Band of Maliseets, their members, and the land
and natural resources owned by or held in trust for the bene-
fit of the Tribe, Nation or Band, or their members, shall bs
subject to the jurisdiction of the State of Maine to the extent

. and in the manner provided in the Maine Implementing Act:
Provided, however, That nothing in this section shall bs con-
strued ag subjecting lands held by the United States in trust
to taxation, encumbrance, or alienstion. The Maine Imple-
menting Act is hereby approved, ratified and confirmed to
the extent that it is not inconsistent with the provisions of this
Act. The Maine Implementing Act is not an agresment within
tl;ellg};:saning of Section 109 of the Indian Child Welfere Act
o .

(2) Funds appropriated for the benefit of Indian people
or for the administration of Indian affairs may be utilized,
consistant with the purposes for which they are appropriated,
by the Passamaquoddy Tribe and the Penobscot Nation to

rovide part or all of any local share required by Maine State
aw. Federal funds used by the Tribe or Nation as local
matching funds shall be considered as local funds for pur-
oses of any maintenance of effort requirements imposeg by
ederal law or regulation,

(8) Nothing in this Act shall be construed to supersede an
Federal laws or regulations governing the provision or fund-
m%fg services or benefits to any person or entity in the State
of Maine unless expressly provided by this Act.

Paragraph 6(b)(1) of our proposed amendment is substantiall
similar to the provision in H.R. 7919, The proviso is intended to clar)-r
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ify the understending of the parties that lands acquired by the United
States in trust shall not be subject to taxation and are subject to the
restrictions against alienation of section 5(,? (2) of our propesed
smendment (saction 5(e) (2) of H.R. 7919). To the langusage ratify-
ing the Maine Implementing Act we have added the phrase, “to the
axtent that it is not inconsistént with the provisions of this Act”.
While we have no intention of altering the substance of the jurisdic-
tional agreement between: the State of Maine and the Passamaquoddy
Tribe and Penobscot Nation, to the extent that anyone in the future

erceives & discrepancy between the fefleral and state legislation we
?eel itlis important to recognize that the federal legislation should
control.

Paragraph 6(b) (2) is a reflection of our examination of the inter-
play of federal and state funding of Indian programs under this new
arrangement. Because lands in Passamaquoddy and Penobscot Indian
territory will bs tax-exempt, those Tribes may wish to rely on federal
funds to match state funds available to them as municipalities. As
provided in Section 6211(1) of the Maine Tmplementing Act, “[t]o
the extent thet any . . . program requires municipal financial partici-
pation us a condition of stafe funding, the share for sither the Passa-
maquoddy Tribe or the Penobscot Nation may be raised through eny
souros of revenue available.” (Italic added.) For example, consistent
with the Maine Implementing Act and our proposed amendment,
funds received by the Tribes under a contract authorized by the John-
son-0’Melley Act ‘gS U.S.C, Section 452 ef s6q.) may be used as the
local share to match state educational assistance if that use is other-
wise consistent with the provisions of the Johnson-O'Malley Act.
Thus, regardless of whether or not certain funding sources may ba
prohibited by federal law or regulation from supplanting state funds
under Section 6211(2) or (4) of the Maine Implementing Act, such

ds my be used to provide the local share for matching purposes.

Paragrah (8) of our pmﬁosed section 8(b} would make 1t clear that
nothing in the Settlement Act, including the ratification of the Maine
Implementing Act, should be read to supersede any federal laws or
regulations governing the provision or funding of services or benefits
ta any person or entity in the State of Maine, unless expressely pro-
vide that Act,

The Meine Attorney General is amending his August 22 letter to
provide further explanation of Section 6211 of the Maine Implement-
ing Act, It is our understanding that tha State's interpretation is that
Section 6211 (2) and (4) will not authorize the su}zglmtin of federal
funds whers such supplanting is prohibited by either Federal law or

reraﬁon.

.1t i8 the Department’s intention to structure our funding programs
in such & manner that no funds will be supplanted by the operation
of Section 6211 of the Maine Implementing Act. This structuring may
include the amendment of our regulations to prevent supglantmg of
funds by states. However, such regulations, if promulgated, will have
effect on a national basis and will in no way treat the State of Mzaine
differently from any other state in such funding matters,
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We have nlso been requested to consider the addition of the word
“reasonable” to the language of Section 5(b) ﬁl) of our propased
amendment. That sentence would then read as follows:

Each portion of the Settlement Fund shall be administered
by the Secretary in accordance with reasonsble terms estab-
lished by the Passamaquoddy Tribe or the Penobscot Nation,
respectively, and agreed to be the Secretary,

We have no objection to the inclusion of this word so long ss the
standerd of conduct applicable to those charged with inyvestment re--
sponsibility is consistent with Section 8 of the Uniform Management
of Institutional Funds Act. That section requires the governing hoard
to exercise ordinary business care and prudence under the facts and
circumstances prevailing at the time of the action or decision. Those
charged with investment management of the funds would be obligated
to act in the utmost good faith and to exerciss ordinery business cars
and prudence in all matters affecting its administration,

The Office of Management end Budget has advised that there is
no ebjection to the Presentation of this report from the standpoint of
the Administration’s program,

Sincerely,
Ceom: D. Axprus, Secratary.

O




Calendar No. 1050

96 ConaRress SENATE Rerory
2d Session No. 96-957

AUTHORIZING FUNDS FOR THE SETTLEMENT OF
INDIAN CLAIMS IN THE STATE OF MAINE

8rreMueR 17 (leglelative day, JUNE 12), 1980.—Ordered to be printed

Mr. MeLoHER, from the Select Committee on Indian Affairs,
submitted the following

"REPORT

[{To accompany B, 2828)

The Select Committee on Indian Affairs, to which was referred the
bill (S. 2829) to suthorize funds for the settlement of Indian claims in
the State of Meine, having considered the same, reports favorably
thereon with an amendment in the nature of & substitute and recom-
mends that the bill as amended do pass.

AMeNDMENT 10 S. 2829 v TaE NATURE OF A ‘SUBSTITUTE
Strike out nll after the enacting clause and insert, in lieu thereof the

following :
That this Act may be cited es the *Maine Indian Claims Settlement Act of 1080”

CONGRESSIONAL FINDINGS AND DEOLARATION OF FPQLIOY

Bec. 2. (a) Coungress hereby finds and declares that:

(1) The Passamaquoddy Tribe, the Penobacot Nation, and the Maliseet
Tribe are ssserting clajms for possession of lands within the Statse of Malne
and for damages on the ground that the lands {n question were originally
transferred in violation of iaw, including, but withount limitation, the Trade
and Intercourse Act of 1790 (1 Stat, 187), or subsequent reenactments or
versions thereof.

(2) The Indlans, Indian nations, and tribes and bands of Indians, other
than the Passamaquoddy Tribe, the Penobseot Nation, and the Houlton Band
of Maliseet Indiang, that once may have held ahoriginal title to lands within
the State of Maine iong ago abandoned thelr aboriginal holdings.

(3) The Penobscot Nation, as represented as of the time of passage of this
Act by the Penobacot Nation's Governor and Councl, is the gole successor In
Interest to the aboriginal entity generally known as the Pegobscot Nation
;::}nch years ago clalmed aboriginel title to certain lands in the State of

e,
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4) The Passamuquoddy Tribe, as represented as of the time of paesage
of (this Act by the Joint Tribal Council of the Passamaquodly Tribe, {8 the
sole successor in Interest to the sboriginal eatity generally known as the
Passamaquoddy Tribe which years ago claimed aboriginal title to certain
lands in the State of Maine.

(5) The Honiton Band of Maliseot Indians, as represented as of the time
of pasgage of this Act by the Houlton Band Conacil, 13 the sole suecessor in
interest, as to lands within the United States, to the aboriginal entity gener-
ally known as the Mallgeet Tribe which years ago claimed aboriginel title to
certain lands in the State of Maine.

{8) Hubstantiel economic and social hardship to a large number of lend-
owners, citizens, and communities in the State of Maine, and therefore to
the economy of the State of Maine as 8 whole, will result if the aforemen-
tioned clalms are not resolved promptly.

(7} This Act represents a good falth effort on the part of Congress to pro-
vide the Passamaquoddy Tribe, the Penobscot Nation and the Houlton Band
of Maliseet Indians with a fair snd just settlement of thelr Iand elaims, In
the absence of congressional action, these land claims would be pursaed
through the courts, a process which in ell Ukelthood would consume many
years and thereby promote hostility and uncertsinty in the State of Maine
to the uitimate detriment of the Passamaquoddy Tribe, the Penobseot Nation,
The Houlton Band of Maligeet Indians, thelr members, and all other citizens
of the State of Maine,

(B) The Btate of Maine, with the agreement of the Passamaguoddy Tribe
and the Penobscot Nation, hag enacted legislation defining the relationship
hetween the Passamaquoddy Tribe, the Penobscot Nation, and thelr mem-
bers, and the Btate of Maine.

(9) Since 1820, the State of Maine han provided special services to the
Indlabs residing within its borders, including the members of the Passama-
quoddy Tribe, the Penobscot NaHon, and the Houlton Band of Maligest
Indians. During this same period, the Unlted States provided few speciat
services to the respective Tribe, Nation, or Band, snd repeatedly denied
that it had jurlediction over or responsibility for the said Tribe, Nation, and
Bend. In view of this provislon of special services by the State of Maine,
requiring substantial expenditures by the State of Meine and made by the
"Btate of Maine without being required to do so by Federal law, It is the
Intent of Congress that the State of Malne not be required farther to con-
tribute directly to thls clahng settlement.

(b) 1tis the purpose of this Act—

(1) to remove the cloud on the titles to land in the State of Mains re-
sulting from Indian claims;

. g){ to clarify the status of other land and natural resources in the Btate
of Maine ; S

(8) to ratify the Maine Implementing Act, which defines the relationship
between the State of Matne and the FPassamaquoddy Tribe and the Penobseot
Nation, and

(4) to confirm that all other Indians, Indian oationg and tribes and bands
of Indians now or hereafter existing or recognized in the State of Maine
are and shall be subject to all Iaws of the State of Maine, ag provided hereln

DEFINITIONE

Bec, 8. For purposes of this Act, the term—

(a) “Houlton Band of Maliseet Indiang” means the aole successor to the
Mallseet Trlbe of Indians as constituted in aborigina) Hmes in what ia now
the State ot Malne, and all it predecessors and successors in interest. The
Houlton Band of Mallzeet Indfans is represented, ag of the date of the enael-
ment of this Act, as to lands within the United States, by the Houlton Band
Oouncil of the Houlton Band of Maliseet Indians;

(b) ‘land or natural resources” means any real property or natural re-
sources, or any lntere;t_in or right involving any real property or naturs}
resources, @c{t&;ﬂéng‘ bat’ without mitaton minerals and mineral rights,

: gg;,bt:r and-timber Fights, water and water rights, and hunting and fishing
{e) “Land Acgulsition Fund" means the Maine In
quisition Fand established under Sectlon 6(c) of this Agitltn Claims Land Ae
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{d) “laws of the Btate” means the Constitution, and all statutes, regu-
lations, and common Jaws of the State of Maine and its political subdivisions
and all subsequent amendments thereto or judlelal Interpretations thereof;

{e) “Maine Implementing Act” means SBecton 1, Section 30, and Section
31, of the “Act to Implement the Maine Indian Olaims Settlement” enacted
by the Siate of Maline in Chapter 732 of the Public Laws of 1979;

{f) “Passamaquoddy Indian Regervation” means those lands as defined
the Maine Implementing Act; .

(g) “Passamaquoddy Indian Territory” means those lands as defined i¥
the Meine Implementing Act;

(h) *Passamaquoddy Tribe" means the Passamaquoddy Indian Tribe, a8
constituted in aboriginal times and all its predecessors and suceessors in
Interest. The Passamaquoddy Tribe is represented, as of the date of the
enactment of this Act, by the Joint Tribal Councll of the Passamsaquoddy
Tribe, with separate Councils at the Indian Township and Plessant Point
Reservations;

(1) “Pencbscot Indian Reservation” means those lands as defined io the
Maine Implementing Act ;

{}) “Penobscot Indian Territory” means those lands as defined in the
Maine Implementing Act ;

(k) “Penobscot Naton" means the Penobscot Indian Nation as const-
tuted in aboriginal times, and all its predecessors and successors in inter-
eat. The Penobscot Natlon is represented, as of the date of the enactment
of this Act, by the Penobscot Nation Governor and Council;

1) “Secretary’ means the Becretary of the Interfor:

(m) “Bettlement Fund” means the Maine Indlan Claims Settlement Fand
eatablished under Section 5(a) of this Act;and

(n) “transfer” includes but ls not limited to any voluntary or involuntary
sale, grant, Jease, allotment, partition, or other conveyance; any transaction
the purpose of which was to effect a sale, grant, lease, allotment, partition,
or conveyance ; and any act, event, or circumstanca that resulted in a change
in title to, posseseion of, dominlon over, or control of land or natural resources.

APPROVAL OF PRIOR TRANGFERS AND EXTINGUISEMENT OF INDIAN TITLE AND OLAIMS
OF THE PASSAMAQUODDY TRIBE, THE PENOBSCOT NATION, THE HOULTON BAND OF
MAYLIREET INDIANS, AND ANY OTHER INDIANH, INDIAN NATION, OR TRINE 08 BAND
OF INDIANS WITHIN THE S8TATE OF MAINE

8ro. 4, (2) (1) Any transfer of land or natural resources located anywhere
within the United States from, by, or on behalf of the Passamaquoddy Tripe, the
Penobscot Nation, the Houlton Band of Mealiseet Indiang, or any of their mem-
bers, and any transfer of land or natural resources located soywhere within
the State of Maine, from, by, or on behelf of any ¥ndian, Indian nation, or tribe
or band of Indlans, including but without llmitation any transfer pursuvant to
any treaty, compact, or statute of any state, shall be deemed to have been made
In sccordance with the Constitution and all Jaws of the Unlted States, including
but without limitation the Trade and Intercourse Act of 1700, Act of July 22,
1780 (ch, 88, Sec. 4, 1 Btat, 187, 188), and all amendments thereto and all sub-
sequent reenactments and versions thereof, and Congress hereby does approve -
and ratify any such transfer effectve as of the date of said tranafer: Provided,
howesver, that nothing in this section shall be construed to affect or eliminate
the personal claim of any individual Indian (except for any Federal common
law frand elaim) which is pursued under any law of general applicability that
protects non-Indians g3 well a5 Indlans,

(2) The United States is barred from asserting on behalf of any Indian,
Indian nation, or tribe or band of Indians any claim under the laws of the State
of Maine arising before the date of this Act and arlsing from any transter of
land or natural resources by any Indian, Indlan nation, or tribe or band of
Iudians, Jocated anywhere within the State of Malne, including but without
limitation any transfer pursuant to any treaty, compact, or statute of any state,
on the grounds that such transfer was not made In accordance with the laws of
the State of Maine, '

(8) The United States i3 barred from asserting by or on behalf of any Indl-
vidual Indian any claim under the laws of the Btate of Maine arising from any
transfer of land or natural resources Jocated anywhere within the State of Maine
from, by, or on behelf of any individual Indiam, which oceurred prior to De-
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cember 1, 1878, including but without Hmitation &ny travnsfer pursuant to any
treaty, compact, or statute of any state. .

(b) To the extent that any transfer of land or patiiral resources described
in subsection (a)(1) of this section may involve land or natural resources to
which the Passamsaquoddy Tribe, the Penobscot Nation, the Houlton Band of
Maliseet Indians, or any of thelr members, or any other Indian, Indian nation,
or tribe or band of Indians had aboriginal title such snbsectlon (&) (1) shall be
regarded as an extinguishment of sald aborlsinal title as of the date of such
tranefer, )

{¢) By virtue of the approval and ratification of a transfer of 1and or hatural
regources effected by this section, or the extingulshment of aboriginat title ef-
fected thereby, all clalms against the United States, any State or subdiviston
thereof, or any other person or entity, by the Pdesamsguoddy Tribe, the Penob-
scot Nation, the Houlton Band of Mallseet Indlans or any of their members or
by any other Indian, Indlan nation, trihe or band of Indians, or any predeces-
8078 Or successors in interest thereof, arising at the time of or subsequent to the
transfer and based on any interest In or right involving such land or natoral re-
sources, including but without Hmitation ‘clalms for trespass damages or claims
for use and occupancy, shall be deemed extinguished as of the date of the
transfer.

(d) The provislons of this section sbhall take effect immediately upon appropri-
atlon of the funds anthorized to be appropriated to implement the provisions of
8ec. § of this Act. The Secretary shall publish notice of such appropriation in the
Federal Register when such funds are appropriated.

ESTABRLIEEMENT OF FUNDS

8gc, 5(a) There i3 hereby established in the United States Treasury a fund
to be-known as the Malné Indlan Clalms Settlement ¥Fund in which $27,000,000
Bltmt’lil:aAdemslted following the appropriation of sums authorized by Bection 14
o et

(b) (1) One-half of the principal of the Settlement Fund shall be held in trust
by the Becretary for the benefit of the Passamaquoddy Tribe, and the other half
of the Bettlement Fund shall be held in trust for the benefit of the Penobscot
Natlon. Hach portion of the Settlement Fund shall be adminfstersd by the Hec-
retary in accordance with reasonable terms established by the Passamaquoddy
Tribe or the Penobscot Nation, redpectively, and agreed to by the Secretary:
Frovided, That the SBecretary may not agree to terms which provide for invest-
ment of the Bettlement Fund In 2 manner not in accordance with SecHon 1 of
the Act of June 24, 10388 -(52 Stat. 1037), unless the respective Tribe or Nation
firat submits a specific walver of labllity on the part of the United States for any
loss which may result from such an investment: Provided, turther, That until

_such terms have been agreed upon, the Secretary shall fix the terms for the ad-
mlnltt'strat!on of the portion of the Settlement Fund as to which there is no agree- -
men!

(2} Under no circomstanees shall any part of the prinelpal of the Settlement
Fund be distributed to efther the Passamaquofdy Tribe or the Penghsecot Na-
tion, or to any member of efther Tribe or Natlon : Provided, however, That noth-
ing hereln shall prevent the Secretary from investing the principal of said Fund
in accordance with paragraph (1) of this subsection.

(8) The Secretary shall make avatlable to the Pagsamaquoddy Tribe and the

'enosbacot Natlon in quarterly payments, without any deductions except as ex-
pressly provided In subsection 8(d)(2) and without liability to or on the part
of the Unlted States, any income recelved from the investment of that portion
of the Settlement Fund alloeated to the respective Tribe or Nation, the use of
which shall be free of regulation by the Secretary. The Passdmaquoddy Tribe
and the Pencbscot Nation annually shall each expend the income from $1,000,000
of thelr portion of the Settlement Fund for the benefit of thelr regpective mem-
bers who are aver the age of sixty, Once payments under this paragraph have
been made to the Tribe or Nation, the United States shall have no further trust
responsibllity to the Tribe or Natfon or their members with respect to the sums
pald, any subsequent distribution of these SUINE, OF ANy property or services pur
cht(aegd Ttgerew&ﬂ;;

c ere ereby established in the United Btates Treasury & fund to be
known as the Maine Indlan Clalms Land Acquisition Fund fn wﬁch $154,500,000
g}mt{lli:i ﬂ:poslted following the appropriation of sums aunthorized by Section 14

e
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(d) Theprinelpal of the Land Acquisition Fund shall be apportioned as follows ;

{1) $500,000 to be held in trust for the Houlton Band of Maliseet Indiansg;

(2) $26,800,000 to be held in trust for the Passamaquoddy Tribe; and

(8) $28,800,000 to be held in trust for the Penobscot Nation.

The Secretary is anthorized and directed to expend, at the request of the
affected Tribe, Nation or Band, the principal and any income acerulng to the
respective portions of the Land Aequisition Fund for the purpose of acquiring
land or natural resources for the Passamaquoddy Tribe, the Penobscot Nation,
and the Houlton Band of Maliseet Indians and for no other purposes. The first
150,000 acres of land or natural resources acquired for the Passamaquoddy Tribe
and the first 150,000 acres acquired for the Penobscot Nation within the area
deseribed in the Malne Implementing Act as eligible to be included within the
Presamaquoddy Indian Territory and the Penobscot Indian Territory shall be
beld in trust by the United Btates for the benefit of the respective Tribe or
Natlon. The Secretary is aleo anthorized to take in trust for the Passamaqguoddy
Tribe or the Penobscot Nation any land or natural resources acquired within the
aforesaid aren by purchase, gift, or exchange by such Tribe or Nation. Land or
patural resonrces acquired outside the boundaries of the aforesald areas shall
be held in fee by the respective Tribe or Nation, and the United States shall bave
no further trust respousibility with respect thereto. Land or natural resources
acquired within the State of Maine for the Houlton Band of Maliseet Indians
shall be held in trust by the United States for the benefit of the Band, provided,
that no land or natural resources shall be so acquired for or on behalf of the
Boulton Band of Mallseet Indians without the prior enactment of appropriate
legislation by the Btate of Maine approving such acquisition, provided further,
that the Passamaquoddy Tribe and the Penohscot Nation shall each have a one-
balf undivided Interest in the corpus of the trust, which shall consist of any
such property or subseguently aequired exchange property, in the event the
Houlton Band of Malisecet Indians should terminate its interest in the trust.

{4) The Secretary ls authorized to, and at the request of elther party
shall, participate in negotiations between the State of Malne and the Honlton
Bangd of Mallseet Indlans for the purpose of assisting in securing agreement
as to the land or natoral resources to be acquired by the United Btates to
be held in trust for the benefit of the Houlton Band. Such agreement shall
be embodied in the legisiation enacted by the State of Malne approving the
sequisition of such Iands as required by section 5(d) (8). The agreement and
the legiglation shall be limited to:

(A) provisions providing restrictions against allenation or taxation
of 1and or natural resources held in trost for the Houlton Band no less
restrietive than those provided by this Act and the Maine Implementing
Aect for 1and or natural resources fo be held in trust for the Passama-
quoddy Tribe or Penobscot Nation; ) L
© {B) provisions limiting the power of the Btate of Maine to condemn
auch lands that are no less restrictive than the provislons of this Act
and the Maine Implementing Act that apply to the Passamaquoddy
Indian Territory and the Penobscot Indian Territory but not within
either the Passamaquoddy Indian Reservatlon or the Penobscof Indian
Reservation;

{O) consistent with the trust and restricted character of the lands,
provislons satisfactory to the State and the Houlton Band concerning:

) payments by the Houlton Band ln lieu of payment of property
taxes on land or natural resources held in trust for the Band, except
that the Band shall not be deemed to own or use any property for
governmental purposes under the Maine Implementing Act.

© (#) payments of other fees and taxes to the extent imposed on
the Passamaquoddy Tribe and the Penobscot Nation under the Mafne
Implementing Act, except that the Band shall not be deemed to be
a governmental entity under the Maine Implementing Act or to have
the powers of a muniecipality under the Maine Implementing Act;
(1ii) securing performance of obligations of the Houlton Band
:;-lsgg ;tter the effective date of agreement between the State and
e Band,

{D) provislons on the location of these lands. Except as set forth in
this subsection, such agreement shall not include any other provisions
regarding the enforcement or application of the laws of the State of
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Maine, Within ope year of the date of enactment of this Act, the Secre-
tary is directed to submit to the appropriate committees of the House
of Representatives and the Senate having jurlsdiction over Indian Affairs
a report on the status of these negotiations. )

(e) Notwithstanding the provislons of Section 1 of the Act of August 1, 1888
(26 Stat. 857), as amended, and Section 1 of the Act of February 26, 1931 (48
Stat. 1421), the Secretary may acquire land or natural resources under this gec-
Hon from the ostensible owner of the land or natural resources only if the
Secretary and the ostensible owner of the land or natural resources have agreed
upon the identity of the land or natural resources to be sold and upon the pur-
chase price and other terms of sale. Subfect to the agreement reguired by the pre-
ceding sentence, the Secretary may fnstitute condemnation proceedings fn order
to perfect title satisfactory to the Attorney General of the United States and
condemn interest adverse to the ostensible owner. Except for the provisions of
this Act, the United States shall have no other authority to acquire lands or
natural resources in trust for the benefit of Indians or Indian nations, or tribes,
or bands of. Indians {n the Stafe of Maine.

(f) The Secretary may not expend on behalf of the Passamaquoddy Tribe, the
.Peniobscot Nation, or the Houlton Band of Maliseet Indians any sums deposited
In the Funds established pursuant to the subsections (a) and ( e) of this section
unless and unti] he Ands that author)zed officials of the respective Tribe, Nation,
or Band have executed appropriate documents relinquishing sll clalms to the
extent provided by Sections 4, 11, and 12 of thig Act and by Bection 618 of the
Malne Implementing Act, including stipulations to the final Judiclnl dismissal
" with prejudice of thelir claims,

(g) (1) The provisions of Section 2116 of the Revised Statutes sball not be ap-
plicable to (A) the Passamaquoddy Tribe, the Penobscot Nation, or the Houlton
Band of Maligeet Indians or any other Indian, Indian nation, or tribe or band
of Indfaps In the State of Malne, or {B) any or natural resources owned by or
held In trust for the Passamaquoddy Tribe, the Penobscot Nation, or the Houlton
Band of Maliseet Indians or any other Indian, Indian nation or tribe or band of
Indians in the State of Maine. Except a8 provided In subsections {d) {4) and (g)
(2), such land or natural resources shall not otherwise be subject to any restraint
on allenation by virtue of belng held in trust by the United States or the See-

ry.
(2) Except as provided in paragraph (8) of thia subsection, any transfer of
land or natural resources within Passamaquoddy Indlan Territory or Penobseot
Indian Territory, except (A) takings for public uses consistent with the Main
Implementing Act, (B} takings for public uses pursuant to the laws of the United
States, or (C) transfers of individua! Indlan use assignments from one member
of the Passamaquoddy Tribe or Penobscot Nation to another member of the aame
Tribe or Nation, shall be vold ab initio and without any, validity in law or equity.
(8) Land or natural resources within the Passamaquoddy Indian 'Territory
or the Penohscot Indian Territory or held In trust for the benefit of the Boulton
Band of Mallseet Indiang may, at the request of the respective Tribe, Natlon, or
Band, be— .
(A()i lgued in accordance with the Act of August 9, 1955 (6D Stat. 539), as
amended ;
(Bc)l l:ased In accordance with the Act of May 11, 1938 (52 Btat. 847), a8
amended ;
(C) sold in accordance with Section 7 of the Act of June 25, 1910 (B6 Stat.
T,
gubjee 0 rights-of-way In accordance with the Act of February 5,
1948 {62 Stat. 17) ; i
(B) exchanged for other Jand or natural resources of equal value, ar if
they are not equal, the values shall be equalized by the payment of mouey
to the grantor or to the Secretary for deposit in the Land Acquisition Fund
for the benefit of the affected Tribe, Nation, or Band, ag the circumstances
regulre, 8o long as payment does not exceed 25 per centum of the total value
of the interests in land to be transferred by the Tribe, Nation, or Band; and
{F) sold, only if at the time of sale the Becretary has entered into an op-
tlon agreement or contract of sale to purchase other lands of approximate
equal value.
(h) Ldana or natural resources acquired by the Secretary In trust for the Parsa-
mequoddy Tribe and the Penobscot Nation shall be managed and administered in



7

accordance with terms established by the respective Tribe or Natlon and agreed
to by the Seeretary in accordance with Sectlon 102 of the Indian Self-Determina-
tion and Education Assistance Act (88 Btat. 2208), or otber existlog law.

(1) (1) Trust or restricted land or natural resourees withln the Passamaguoddy
Indian Beservation or the Penobscot Indian Reservation may be condemned for
public purposes pursuant to the Maine Implementing Act, In the eveat that the
compensation for the taking is in the form of substitute land to be added to the
reservation, such land shall become a part of the reservation tn accordance with
the Maine Implementing Act and upon notification to the Secretary of the loca-
tion and boundaries of the substitute land. Such substitute land shall have the
same trust or restricted status as the land taken. To the extent that the com-
pensalon s in the form of monetary proceeds, it shall be deposited and reln-
vested as provided in paragraph (2) of this subsection.

(2) Trust land of the Passamaguoddy Tribe or the Penobscot Natlon not
within the Pagsamaquoddy Reservation or Penobscot Reservation may be con-
demped for public purpoges pursuant to the Maine Implementing Act, The pro-

_ceeds from any such condemnation ghall be deposited In the Land Acquisition
Fund established by Section 5(c) and shall be relnvested In screage within
unorgenized or unincorporated areas of the State of Maine. When the proceedls
are reinvested in land whose acreage does not exceed that of the land taken,
all the land shall be acquired in trust When the proceeds are invested in land
whose acreage exceeds the acreage of the land taken, the respective Tribe or
Nation shell designate, with the approval of the United States, and within 80
days of such reinvestment, that portion of the land acquired hy the reinvest-
ment, not to exceed the ares taken, which shall be acquired in trust. The land
not acquired in trust shall be held in fee by the respective Tribe or Nation. The
Seeretary shall certify, in writing, to the Secretary of State of the State of
Maine the location, boundarles, and status of the land acqulred.

{8) The State of Maine shsll have Initial jurisdiction over condemnation
proceedings brought under this section, The United States shall be n necessary
party to any such condemnation proceedings After exhaustion of all State ad-
ministrative remedies, the United States is authorized to seek judicial review
of all Televant matters in the courts of the United Btates and shall have sn
shsolute right ot removal, at its discretion, over any action commenced in the
courts of the Btate.

{J) When trust or restricted land or natural resources of the Passamaquoddy
Tribe, the Penobscot Nation or the Houlton Band of Maliseet Indians are con-
demned pursuant to any law of the United States other than thia Aect, the pro-
ceeds pald in compensation for such condemnation shall be deposited and
reinvested fn accordance with subsection (1) (2) of this section.

APPLICATION OF BTATE LAWS

8k0, 6. (a) Except as provided in section 8, subsection {e), all Indians, ¥Indlan
natlons, tribes or bands of Indians iIn the State of Maine, other than the
Passamaquoddy Tribe, the Penobseot Nation, and thelr members, and eny lands
or natural resources owned by any such Indlan, Indian nation, tribe or band of
Indiens and any lands or natural resources held in trust by the United States,
or by any other person or entity, for any such Inidan, Indlan natlon, tribe, or
band of Indisns shall be subject to the clvil and criminal jurlgdiction of the
Btate, the laws of the Btate, and the eivil and criminal jurisdiction of the courts
of the State, to the same extent as any other person or land therein.

(b) (1) The Passamaquoddy Tribe, the Penobscot Nation, and thelr members,
and the Iand and natural resources owned by, or held in trust for the benefit
of the Tribe, Naton, or thelr members, shall be subject to the jurisdiction of
the State of Malne to the extent and in the manner provided in the Maine
Implementing Act and that Act is hereby approved, ratified, and confirmed.

(2) Funds appropriated for the beneflt of Indian people or for the administra-
tion of Indian affairs may be utilized, conslstent with the purpoges for which
they are appropriated, by the Passamaquoddy Tribe and the Penobscot Natlon
to provide part or all of the local share as pravided by the Maine Implementing
Act,

(3) Nothing in this section shall be construed to stipersede any Federal laws
or regmlations governing the provision or funding of services or beneflts to any
person ot entity in the State of Maine unless expressly provided by this Aet
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(4) Not later than October 80, 1982, the Secretary Is directed to submit to
the appropriate commlittees of the Honse of Representatives and the Senate
having jurisdiction over Indian affairs a report ou the Federal snd state funding
provided the Passamaquoddy Tribe and Penobscot Nation compared with the
respective Federal and state funding in other states,

(c) The Unlted States shall not have any criminal jurlsdiction in the State
of Maine under the provislons of Bections 1152, 1158, 1154, 1155, 1158, 1180,
1161, 1162, 1163, and 1165 of Title 18 of the United States Code. This provigion
shal! not be effective untll 60 days after the publication of notice in the Federa)
Reglster as required by subsection 4(d) of this Act.

(d) (1) The Passamaquoddy ‘I'ribe, the Penobscot Natfon, and the Houlton
Band of Maliseet Indiang, and sll members thereof, and ail other Indians, Indian
nations, or tribes or bands of Indians in the State of Malne may sue and be soed
fu the courts of the State of Maiue and the United States to the same extent ag
any other entity or person reslding in the State of Malne may sue ard be sued
in thoae courts; and Becton 1362 of Title 2§, United States Code, shall be applica-
ble to civil actiona brought by the Passamaquoddy Tribe, the Penobscot Nation,
and the Houlton Band of Maliscet Indians; Provided, however, That the Passa-
maquoddy Tribe, the Penobacot Nation, and their offcers and employees shall
be immune from suit to the extent provided in the Maine Implementing Act.

(2) Notwithstanding the provisions of Section 8477 of the Revised Statutes,
a8 amended, the Secretary sball honor valid final orders of a Federal, Btate, or
territorial court which enters money jndgments for causes of action which arise
after the date of the enactment of this Act against either the Passamaquoddy
Tribe or the Penobscot Nation by making an assignment to the judgment creditor
of the right to recelve income ont of the next quarterly payment from the Settle-
ment Fund established pursuant to Section 5(a) of this Act and out of such
Tuture quarterly payments as may be necessary until the Judgment is satisfied.

(e) (1) The consent of the Unlted States is hereby given to the State of Maine
to amend the Maine Implementing Act with respect to elther the Passamaguoddy
Tribe or the Penabscot Nation: Provided, That such amendment is made witit
the agreement of the affected Tribe or Nation, and that such amendment relates
to (A) the enforcement or application of civil, crimfnal or regulatory laws of
the Passamaquoddy Tribe, the Penobscot Nation, and the State within thelr
respective jurisdictions; (B) the mllocation or determination of governmental
Tesponsibility of the Btate and the tribe or Nation over specified subject matters
or specified geographical areas, or both, including provision for concurrent Juris-
diction between the 8tate and the Tribe or Nation ; or (O) the allocation of

Jurlsdiction hetween tribal courts and State courts,

(2) Notwithstanding the provislons of subsection (8) of this gection, the
State of Maine and the Houlton Band of Maliseet Indians are authorized to
execute agreements regarding the jurisdiction of the Btate of Malne over lands
_owned by or held in trust for the benefit of the Band or its members, . ... .

(f) The Passamaquoddy Tribe and the Penobecot Nation are hereby authorlzed
to exerclge jurisdicHon, separate and distinct from the clvil and criminal juris-
diction of the State of Malne, to the extent authorized by the Maine Implement-
ing Act, and any subseguent amendments thereto,

(g) The Passamaguoddy Tribe, the Penobscot Nation, and the State of Maine
shell give full faith and ecredit to the Judiclal preceedings of each other,

(h) Except as otherwise provided in this Act, the lawa and regulattons ef the
United States which are generally applicable to Indiaus, Indlan nations, or
tribes or bands of Indians or to lends owned by or held {n trust for Indians,
Indlan pations, or tribes or bands of Indiang shall be applicable In the Btate of
Maine, except that no law or regulation of the United States (1) which aceords
or relates to a special status or right of or to any Indlan, Indian natien, tribe
or band of Indians, Indlan lands, Indian reservitions, Indian country, Indian
Egrriblox;{ orrgg:;glv held in trustt torjm&neﬂnnd also (2) which affects or preempts

e clvil, ¢ or regulato, ction of the 8
wl(t}x)ln An;e State N Iy tate of Maine, shall apply

Federally recognized Indian tribes, the Passamaquod the
Pencbacot Naton, and the Houlton Band of Maliseet Indians qshaudge?eﬁ:i%le to
receive all of the financlal benefits which the United States provides to Indians,
Indian nations, or tribes or bands of Indlans to the same extent and subject to
the same eligibllity criterig generally applicable to other Indians, Indian pations
or tribes or bands of Indians. The Passamaquoddy Tribe, the Penobscot Nation,
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and the Houlton Band of Maliseet Indians shall be treated in the same manner
ag other Federally recognized tribes for the purposes of Federal taxation and
any lands which are held by the respective Tribe, Nation, or Band subject to A
restriction against alienation or which are held in trust for the benefit of the
reapective Tribe, Nation, or Band shall be consldered Federal Indian reservations
for purposes of Federal taxation,

TRIHAL ORGANIEATION

Beo. 7. {a) The Passamaquoddy Tribe, the Penobseot Nation, and the Houlton
Band of Maliseet Indians may each organize for thelr common welfare and
adopt an appropriate instrument in writing to govern the affairs of the Tribe,
Natlon, or Band when each is acting in its governmental capaclty. S8ueh In-
strument and any smendments thereto must be consistent with the terms of
this Act and the Malna Implementing Act. The Pagsamsaquoddy Tribe, the Penob-
seot Nation, and the Houlton Band of Maliseet Indians shall each file with the
Secretary a copy of Its organle governing document and any amendment thereto.

{b) For purposes of benefits under this Act and the recognition extended the
Houlton Band of Mallzeet Indlans, no person who ig not a citizen of the United
States may be considered a member of the Houlton Band of Mallseets, except
persons who, as of the date of this Act, are enrolled members on the Band's
existing membership roll, and direct lineal descendants of such members. Mem-
bership In the Baad shall be subject to such further qualifications as may be
provided by the Banad In its organic governing document or amendments thereto
subjeet to the approval of the Secretary.

IMPLEMERTATION OF THE INDIAN CHILD WELFARE ACQT

Bro. 8, (a) The Passamaquoddy Tribe or the Penobscot Nation may assume ex-
clusive jurisdiction over Indian ebild custody proceedings pursuant to the Indlan
Child Weltare Act of 1978 (92 Stat. 3089). Before the respective Tribe or Natton
may assume such jurisdiction over Indian chlid custody proceedings, the respec-
tive Tribe or Nation shall present to the ‘Secretary for approval a petition to
esgume such jorisdiction and the Becretary shall approve that petition In the
manner prescribed by Bections 108(a)—~(c) of said Act.

(b) Any petition to assume jurlsiction over Indian child custody proceed-
inge by the Passamaquoddy Tribe or the Penobscot Nation ghall be considered
::d Ad:termlned by the Secretary in accordance with Sections 108(b) and (e) of

e Act. -

(¢} Assumption of jurisdiction under this section shall not affect any action
or proceeding over which & court has already assumed jurisdiction.

{d) ¥or the purposes of thiz section, the Passamaquoddy Indlan Reservation
and thz Penobscot Indian Reservation sre ‘‘reservations” within Section 4(10)
of the Act.

(e) For the purposes of this section, the Houlton Band of Maliseet Indiang
18 an “Indian tribe” within Section 4(8) of the Act, provided, that nothing in
- this subsection sball alter or effect the jurisdiction of the Btate of Maine over
chlld ‘welfare matters as provided In subsection 6(e) (2) of this Act. :

(f) Until the Passamaquoddy Tribe or the Penobscot National hag asrumed
exelugive jurisdiction over the Indian child custody proceedings pursuant to
this section, the Btate of Maine shall have exclusive Jurisdietion over Indian
child custody proceedings of that Tribe or Nation.

EFFEOT OF PAYMENTS TO PABSAMAQUODDY TRIBE, PENOBECOT NATION, AND
HOULTON BAND OF MALISEET INDIANS

Bec. 8, (a) No payments to be made for the benefit of the Passamaquoddy T'ribe,
the Penobscot Nation, or the Houlton Band of Mallseet Indians pursuant to the
terms of this Act shall be consldered by any agency or department of the United
States in determining or computing the eligibility of the State of Malne for par-
ticipation {n any financial ald program of the United States. )

(b) The eligibility for or receipt of payments from the State of Malne by the
Passumsaquoddy Tribe and the Penobscot Nation or any of thelr members pur-
suant to the Maine Tmplementing Act shell not be considered by any department
or agency of the United Btates In determining the eligibility of ox computing
paywents to the Pasgsamaquoddy Tribe or the Penobscot Nation or any of thelr
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.Ipembers under any financial aid program of the United States: Provided, That

" to the extent that eligibility for the benefits of such a financial aid program is
dependent upon a sbowing of need by the applicant, the administering agency
sball not be barred by this subsection from considering the actual financial sitye-
tion of the applicant.

{c¢) The availabllity of funds ar distribution of funds pursuant to Section 6ot
this Act may not be considered as income or resources or otherwise utilired ag
the basis (1) for denying any Indian household or member thereof participation
in eny Federally assisted housing program, (2) for denying or reducing the Fed-
eral financial asslstance or other Federal benefits to which such honsehold or
member would otherwise be entitled, or (8) for denying or redneing the Federal
fingncial assistance or other Federsl benefits to which the Passamaquoddy Tribe
or Penobscot Nation would otherwise be eligible or entitled.

DEFEREAY, OF CAPITAL GAINS

8eo. 10. For the purpose of subtitle A of the Internal Revenue Oode of 1954,
any transfer by private owners of land purchased or otherwise acquired by the
Secretary with moneys from the Land Acquisition Fund whether in the name of
the United States or of the respective Tribe, Nation or Band shall be deemed to he
8n inveluntary converston within the meaning of Section 1088 of the Internal
Revenue Oode of 1054, as amended.

TEANBFER QF TRIBAL TRUST FUNDS HELD BY THE BTATE OF MAINE

8ro. 11. All funds of either the Passamaquoddy Tribe or the Penobacol Na-
tion held In trust by the State of Maine as of the effective date of this Act
shall be transferred to the Becretary to be held In trust for the respective Tribe
or Nation and ghall be added to the principal of the Settlement ¥und allocated
to that Tribe or Nation, The recelpt of said State funds by the Becretary shall
constitute a full discharge of any claim of the respective Tribe or Nation, its
predecessors and successors in interest, and its members, may have against the
State of Malne, its officers, employees, agents, and representatives, arising from
the administration or management of sald State funds. Upon recelpt of sald
State fundas, the Secretary, on behalf of the respective Tribe and Nation, shall
execute general releases of all elalma agalnst the State of Maine, its officers,
employees, agents, and representatlves, arising from the administration or man-
agement of said State funds. :

OTHER OLATME DISCHAHGED BY THIS ACT

Sec. 12. Except as erpressly provided berelin, this Act shall constitute a gen-
eral discharge and release of all obligations of the State of Maine and all of
ita polltical subdivisions, agencies, departments, end ali of the officers or em-
ployees thereof arislng from any treaty or agreement with, or on bebalf of
Indian, any Indian nation, or tribe or band of Indians or the Unlted States
ag trustee therefor, Including those actions now pending in the United States
District Court for the District of Maine captioned Uniled States of America v.
8tate of Maine (Civil Aetion Nos, 1886-ND and 1868-ND).

LIMITATION OF ACTIONBS

8ec. 18. Except as provided In thig Act, no provigion of this Act shall be
construed to constitute 8 jurisdictional act, to confer Jurdsdiction to sue, or
fi? gxsmtat lmplt!hed gonlst:gtst& tany Indian, Ifgal& nation, or tribe or band of In-

ans to sue the Un €s or any of officers with respect to the claims
extinguished by the operation of th}s Act, pect to Bhe

AUTHORIZATION

BEc. 14. There 1» hereby authorized to be appropriated 500,000 for the
fiscal year beginning October 1, 1980 for transfer to the Fu‘:sdls established by
Section § of thia Act,

TNBEPARARITITY

Bec. 16. In the event that any provision of Bection 4 of this Act i held in-
valid, it 15 the Intent of Congress that the entire Act be invalidated, In the
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event that any other section or provision of this Act is held invalld, it Is the in-
tent of Congress that the remaining sections of this Act shall continue in full
force and effect.

CONBTRUCTION

Skc. 16. {a) In the event a conflict of Interpretation between the provisions
of the Malne Implementing Act and this Act should emerge, the provisions of
this Act shall govern, .

(b} The provisions of any Federal law enacted after the date of enact-
ment of this Act for the benefit of Indians, Indian nations, or tribes or bands
of Indians, which would materially affect or preempt the application of the laws
of the State of Maine, including application of the laws of the State to lands
owned by or held in trust for Indians, or Indian Nations, tribes, or bands of
Indians, a8 provided in this Act apd the Malne Implementing Act, shall not
apply within the State of Maine, unless such provision of such subsequently
enacted Federal law ia specifically made applicable within the State of Maine.

Purrose

The purposs of S. 2829 is to provide Congressional ratification and
implementation of a settlément of land claim which have been raised
by three Maine Indian Tribes, the Passamaquoddy Tribe, the Penob-
scot Nation, and the Houlton Band of Maliseet Indians to as much as
two-thirds of the lands comprising the Stete of Maine and on which
more than 250,000 private citizens now reside. The settlement embodied
in this Act was negotiated by the three Main Tribes, the State of
Maine, and those private landowners who are willing to transfer por-
tions of their holdings to fulfill its purposes.

HisTorrcar, Bacraround

The Passamequoddy Tribe, the Penobscot Nation, and the Houlton
Band of Malisect Indians were first contacted in the area which is the
State of Maine and the Province of New Brunswick by the earliest
explorers of the North American continent.

All thres tribes are riverine in their land-ownership orientation. The
aboriﬁinal territory of the Penobscot Nation is centered on the Pench-
scot River. The aboriginal territory of the Passamaquoddy Tribe is
centered on ths Suint Croix River and the smaller river systems to
the west. The aboriginal territory of the Houlton Band of Maliseet
Indiansis centered on the Saint John River.

‘When the Revolutionary War broke out, General George Washing-
ton requested the assistance of these tribes and, on June 23, 1777,
Colonel John Allan, of the Massachusetts militia who was the director
of the federal tiovernment’s Eastern Indian Department, negotiated
a treaty with these Indians, pursuant to which the Indians were to
assist in the Revolutionary War in return for protection of their lands
by the United States and provision of supplies in times of need. This
treaty was never ratified by the United States, although Allan’s jour-
nals v1’_§1dlca.i:13. that the Indians played a crucial role in the Revolution-
a ar,

_Despite requests from the Maine Indians, the federal government
did not protect the tribes following the Revolutionary War. In 1704,
the Passamaquoddy Tribe entered into an agreement with the Com-
monwealth 02 Massachusetts (which then had jurisdiction over sll of
what is now Maine), in which the tribe relinquished all but 23,000
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acres of its aboriginal territory. Subsequent sales and leases by the
State of Maine further reduced this territory to approximately 17,000
acres. The Penobscot Nation lost the bulk of its aboriginal territory
in treaties consummated in 1796 and 1818. A eale to the Stats of
Maine in 1833 resulted in the loss of four townships by the Penobscot

Nation.,
History oF LrrigaTion

The validity of these agreements with the Tribes wes not seriously
questioned until, in 1072, the Governors of the Passamaquoddy Tribe
asked the United States to bring suit on behalf of their Tribe on the
ground that its agreement with Massachusetts was invalid because
it had never been approved by the federal government as required
* by the Nonintercourse Act.

The Nonintercourse Act—which is also known as the Trade and
Intercourse Act—was first enacted b{sthe newly-formed Congress of
the United States in 1780 and was subsequently re-enacted five times.
It consisted of many provisions regulating 2 wide spectrum of activi-
ties between American Indians and Indian Tribes and the non-Indian
citizens of the United States. Salient among those provisions was
section which prohibited the transfer of eny lands from Indians or
Indian tribes without the approval of the United States. As reenacted
in 1793, this section read, in pertinent part:

* * * no purchase or grant of lands, or any title or claim
thereto, from any Indians or nation or tribe of Indians, with-
in the bounds of the United States, shall be of any validity in
law or equity, unless the same be made by & treaty or conven-
tion entered into pursuant to the constitution * * *.

A fine of up to cne thousand dollars and imprisonment for up to ons
year were provided for violation of this section. All the subsequent
reenactments of the Nonintercourse Act included this section in one
form or another. In 1834, it was enacted in its present form and is
currently codified at Title 25, section 177 “of the United States Code.
The importance of this provision to federal Indian policy is critical
and it has been described as “the linchpin of federal Indian law.”
The tribs’s request was denied by the United States on grounds that
the Nonintercourse Act does not apply to nonrecognized tribes and on
the grounds that there was, thus, no trust relationshi between the
United States and the Maine Tribes. The Passamaquoddy Tribe then
brought a declaratory judgment action against the Secretery of the
Interior and the United States Attorney General. In 1972, the tribes
won an order forcing the United States to file a protective action on
its behalf. In 1975, the United States District Court for the District
of Maine held that the Indian Nonintercourse Act applies to all tribes,
in¢luding those which are not federally-recognized, and that the Act
creates & trust relationship between the United States and all such
tribes, Later that year, the United States Conrt of Appeals for the
First Circuit unanimously reaffirmed the Pgssomaguoddy decision,
holding that the trust relationship created by the Act includes, at
Jinimum, an obligation to investigate and take such action as may
be warranted under the circumstances when an ullaged violation of
the' ,Nomntercoutge Act is brought to the government’s attention.



13

The issues raised in the Passamaguoeddy cese were reaffirmed in two
subfguent decisions involving Maine Indians: Bottomly v. Passama-
gﬁ; y T'ribe, 699 F. 2d 1061 (1st Cir. 1979) (holding thet Maine

bes are entitled to protection under the federal Indian common law
doctrines) and Stass of Maine v. Dana, 404 A, 2d 561 (Me. 1979), cert.
denied 100 F. Ct. 1064 (Feb. 1980) (holding that reservation land of
dependent Maine Indian Tribes constitutes Indian country as that
term is used in federal law).

History or SerrremeNt Discussions

The settlement process began in March of 1977 when President
Carter appointed retired Georgia Supreme Court Justice William
Gunter to study the case. After substantial study of the merits of the
claims and the defenses to them, Justice Gunter recommended that the
case be settled. The White House acted on this suggestion by appoint-
ing a three-person work group to develop a settlement plan whicg con-
sisted of Eliot Cutler, Associate Director of the Office of Man ant
and Budget for Energy, Natural Resources and Science; Leo itz,
Solicitor of the Department of the Interior; and A. Stephens Clay,
Judge Gunter's law partner. Negotiations between this work grou
snd the tribes produced an agreement between the tribes and the &KE
ministretion, which was announced in February, 1978. An agreement
between the administration and officiels of the State of Maine was an-
nounced in November, 1978. But it was not until March, 1980, that an
agreement supported by all parties was announced.

Following 1ts March ennouncement, the current agreement was ap-
proved by the Passamaquoddy Tribe, the Penobscot Nation and the
Houlton Band of Maliseet Indians. The ent was then adopted
by the Maine legislature and signed into Jaw by the Maine Governor .
Joseph Brennan, on April 2, 1980. The proposal was introduced in
Congress on June 18, 1880, by Senator Williamm Cohen and Senator
George Mitohell of Maine, N

After the Court of Appeals affirmed the District Court decision
the Justice Department undertook an ansalysis of the Tribes’ claim.
In a memorandum written in 1977, the Department deseribed the casa
28 “potentially the most complex litigation ever brought in the Fed-
eral courts with social costs and economic impacts without precedent
and incredible litigation costs to all parties.” This conclusion was
based on the size of claim, the number of persons living within the
disputed area, and the native of the legal issues involved. For, the
Tribes claim up to 12,6 million acres, or 60 percent of the State
of Maine and, in the nearly two hundred years that had intervened
between the time the first agreement was reached and the present dey,
more than 350,000 people had moved onto the now disputed land.

If the case were to be litigated, it would involve a host of novel
issues and, given the magnitude of the claim each side would be certain
to appeal each ruling of the court. Moreover, the court would be re-

uired to decide questions of fact concerning events which began befors

i8 country was founded. Estimates of the time it would take to Yiti-
gate such a case range from five to more than fifteen years. In the
meantime, according to testimony offered to this Committee, titles to
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land in the entire claim area would be clouded, the sale of municipal
bonds would become difficult if not impossible, and: property would
be difficalt to slienate. Although the State of Maine estimates its
chances of succeeding, if the case were to be litigated, at 60 per cent,
all the parties agree that such & victory would be pyrrhic, In July of
this year, Secretary of the Interior Cecil Andrus, in testimony befére
this Committes, described this legislation as.“critical” and drged its
passage.
Segociar, Issues -

Testimony before the Comimittee and written materials submitted
for the record reveal the following concerns about the settlement em-
bodied in S. 2829 and the Maine Implemeriting Act, all of which the
Committee balieves to bs unfounded ; . - .

L. That the settlement will terminate the three Maine Tribes~—In
July 1, 1980, testimony, Interior Secretary Cecil Andrus stated that the
setlement does not terminate the thres Tribes in Maine. The Commit-
tee agrees with the Secretary. Numerous provisions of S. 2829 and the
Maine Implementing A.ct make reference to the Maine Tribe as tribes,
and Sec. 6(h) specifically provides

That as Federally recognized Indian tribes the Passama-
woddy Tribe, the Penobscot Nation and the Houlton Band of
g&aliseet Indians shall be eligible to receive all of the financial
benefits which the United: States provides to Indians, Indian
nations or tribes or bands of Indians, to same extent and sub-
ject to the same eligibility criteria as are generally applicable
to other Indians, Indian nations or tribes or bands of Indisns.

2. That the settlement amounts to a “destruction” of the soversign
rights and jurisdiction of the Passamaquoddy T'ribe and the Penobsoot
Nation—Until recently, the Maine Tribés were considered by the
State of Maine, the United States, and by the Maine courts, to haveno
inherent sovereignty. Prior to the settlement, the State passed laws
' %oveming the internal affairs of the Passamaquoddy Tribe and the

enobscot Nation, and claimed the power to change these laws or even
terminate these tribes, In 1879, however, it was %ﬁﬁd in Bottomly v.
Passamaquoddy Tribe, 599 F.2d 1081 (1st Cir. 1979), that the Maine
Tribes still possess inherent sovereignty to the same extent as other
tribes in the United States. The Maine Supreme Judicial Court ro-
versed its earlier decisions and adopted the same view in State v. Dang,
404 A.2d 551 (Me. 1979), cert. denied, 100 S.Ct. 1084 (Feb. 19, 1980).
While the settlement represents a compromise in which state authority
is extended over Indian territory to the extent provided in the Maine
Jmplementing Act, in keeping with these decisions the sattlement pro-
vides that henceforth the tribes will be free from state interference in
the exercise of their internal affairs, Thus, rather than destroying the
sovereignty of the tribes, by recognizing their power to control their
intornal affairs and by withdrawing the power which Maine previously
claimed to interfers in such matters, the settlement strengthens the
sovereignty of the Maine Tribes. :

The settlement also protects the sovereignty of the Passamaquoddy
Tribe and the Penobscot Nation in other ways, For example, Secs.
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6208(1) and 6214, and 4733 of the Maine Implementing Act provide
that these Tribes, as Indian tribes under the United States Constitu-
tion, may exclude non-Indians from tribal decision-making rocesses,
even though non-Indians live within the jurisdiction of the tribes.
Other examples of expressly retained sovereign activities include the
hunting and fishing provisions discussed in puregraph 7 below, and
"' the provisions contained in Title 80, Sec. 6209 as established by the
Maine Implementing Aet and Sec. 8 in S, 2829 which provide for the
continuation and/or establishment of tribal courts by the the Passa-
maquoddy Tribe and the Penobscot Nation with powers similar to
those exerciged by Indian courts in other parts of the country. Finally,
Sec. 7(a) of S. 2829 provides that all three Tribes may organize for
their common welfare and adopt an a.ppi'oFriabe instrument to govern
its affairs when acting in a governmental capacity. In addition, the
Maine Implementing Act grants to the Passamagquoddy Tribe and
Penobscot Nation the state constitutional status of municipalities un-
der Maine law. In view of the “homerule” powers of municipalities in
Maine, this also constitutes a significant grant of power to the Tribes,
- 8. The settlement provides none of the protections that is ajforded
other {ribes.—QOno of the most important federal protections is the
restriction against alienation of Indian lands without federal consent,
Sections 5(d) (4) 2nd 5(g) (2) and (3) of S. 2829 specifically provides
for such a restriction and, s was made clear during the hearings, this
provision is comparable to the Indian Non-Intercourse Act, 25 U.S.C.
§ 177. Sections 6 and 8 of S. 2829 also specifically continue the applica-
bility of the Indian Bill of Rights of the 1988 Civil Rights Aet, the
Indian Child Welfare Act, and all other federal Indian statutes to the
extent they do not affect or preempt authority granted to the State
of Maine under the terms of the settlement.

4. Individual Indian property qnd claims by Indians who hold indi-
viduel use assignments will be taken in the settlement.—The settlement
envisions four categories of Indian land in Maine: individually-as-
signed existing reservation land, existing reservation land held in

. common, néwly-acquired tribel land within “Indian territory,” and
newly-acquired tribal land outside “Indian territory.” Only newly- -
acquired land within Indian territory and newly-acquired tribal land
to be held in trust for the Houlton Band of Maliseet Indians will be
taken in trust by the United States. Existing land within the reserva-
tions, whether held by individuals pursuant to a use assignment or in
comomn by the Tribe as a whole, will not be taken by the United States
in trust. These lands will simply be subiect to a federal restriction
against alienation which will prevent their loss or transfer to a non-
tribal member. Sec. 5(£) (2) (C) of S. 2829 provides that the Depart-
ment of the Interior will have no role in transfers of individual tribal
property from one tribal member to another, and Sec, 18 of the Maine
Implementing Act, ends the power of the Maine Commissioner of
Indian Afinirs to interfers with such internal transfers.

. The settlement. will also have no effect on claims by inividual In-
dian land owners or individual Indian assignment owners, Section
4 of 5. 2820 and Title 80. Sec. 6213 as established by the Maine Im-
plementing Act specifically protect claims which individusl Indians
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have for causes of action arising after December 1, 1878. For these
reﬁasong, trespass actions brought by individual Indians will not he
affected.

5. The Settlement will subject tribal lands to .proiaerty tazation.—
Sec. 6208 of the Maine Implementing Act specifically prohibits the
imposition of such & tax, The confusion over this issue apparentl
comes from two provisions of the settlement: Title 30, Sec, 6208 (2

.as esteblished by the Maine Im ]ement.in%nAct, which provides for
payments in lien of taxes on lands within Indian Territory, and Sec.
6(]{;n of S. 2829 which provides that lands held in trust for the
Passmnaquoddy Tribe or the Penobscot Nation or subject to & restrie-
tion against alienation, shall be considered “Federal Indian reserva-
tions for purposes of federal taxation.” .

Title 80, Sec. 6208 as established by the Maine Implementing Act
does not impose any taxes on any land within Indian territory, A tax
is & charge against property which can result in a taking of that
property for non-payment of the tax. Section 6208 does not provide
for such & tax, and S. 2829 forbids such a tax. The actual worlkings
of this provision are explained in detail in the Committes section-
by-section analysis of the Maine Implementin& Act which appears
in this report. That analysis explains, among other things, that thess
payments in lieu of taxes will most likely be paid with funds pro-
vided to the tribes by the federal government.

Sec. 6(h) of S. 2820, which treats the Passamaquoddy and Penob-
scot Indian Territories as federal reservations for purposes of fed-
eral taxes is designed to insure that activities within these Territeries
are entitled to the same Federal tax exemptions which apply on
reservations of other Federally recognized tribes. The provision is
intended only to benefit the Tribes.

8. That the provision for eminent domain takings will lead to a
rapid loss of Indian land —While Sec. 6205(3), (4?, and (5) of the
Maine Implementing Act and Sec. 5 (h) snd (i) of S. 2829 provide
2 mechanism for takings for public uses, these provisions impose pre-
conditions on such takings which are more stringent than any other
Imown to the Committee. Bofore a takting could ever be effectuated
within the reservations, an entity proposing such a taking must
demonstrate that there is no reasonably feasible alternative to the
taking, No taking, whether within or without the reservation, can
lead to e diminution of Indian lands, and any taken land must be
replaced. The settlement provides machinery for adding such sub-
Btltlgi lands to the reservation or Indian territory from which they
are taken. :

7. Subsistence hunting and fishing rights will be lost since they will
be controlled by the State of Mains under the Settlement—Prior to
the settlement, Maine law recognized the Passama uoddy Tribe’s and
the Penobscot Nation’s right to control Indian subsistence hunting and
fishing within their reservations, but ths Stats of Mains claimed the
right to alter or terminate these rights at any time, Under Title 80,
Sec. 8207 as established by the Mains Implementing Act, the Passama-
quoddy Tribe and the Penobscot Nation have the permanent right to
control hunting and fishing not only within their reservations, hut
insofar as hunting and fishing in certain ponds is concerned, in the
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newly-acquired Indian territory as well. The power of the State of
Maine to alter such rights without the consent of the affected tribe or
nation is ended by Sec. 6(s) (1) of S. 2829, The State has only a
residual right to prevent the two tribes from exercising their hunting
end fishing rights in &8 manner which has a substantially adverse effect
on stocks in or on adjacent lands or waters, This residual power is not
unlike that which other states have been found to have in connection
with federal Indian treaty hunting and fishing rights. The Committee
notes that because of the burden of proof and evidence requirements in
Title 30, Sec. 8207(8) as established by the Maine Implementing Act,
- the State will only be able to make use of this residua power where it
can be demonstrated by substantial that the tribal hunting and fishing
practices will or are likely to adversely affect wildlife stock outside
tribal land.

8. The lands and trust funds provided in the Settlement will not
benefit the Indians because of the laok of adequate controls—In testi-
mony before the Committes, one of the Indian opponents to the bill
stated his belief that the Indians would receive no bensfits from the
trust fund established under the settlement, and that all income would
be used by the Secretary of the Interior. This fear is unfounded. Sec-
tion 8(b) of S. 2829 requires the Secretary to make all trust fund -
income available to the respective Tribs and Nation quarterly, and
provides that he may make no deduction for the United States’ ex-
pense in the administration of the fund.

Fears that the Tribes will not have adequate control over the man-
agement of the trust funds are equally anfounded. The legislation
specifically provides that the funds shall be managed in accordance
with terms put forth by the Tribes. As is explﬂ.inege elsewhere in this
report, the Secretary must agree to reasonable terms put forth by the
tribes, and through the Administrative Procedure Act, the Tribes may
obtain judicial review of any refusal by the Secretary to agree to rea-
sonable terms. While the United States will not be liable for lesses
which result from inyestments that the Tribes request which are out-
side the scops of the Department of the Interior’s existing authority,
sach investments cannot be made except at the request of the Tribe or
Netion which seaks such an investment.

9. The Settlement will lead to acculturation of the Maine Indigns.—
Nothing in the settlement provides for acculturation, nor is it the
. intent of Congress to disturb the cultursl integrity of the Indian peo-
ple of Maine, To the contrary, the Settlement offers protections against
this result being imposed by outside entities by providing for tribal
governments which are separate and apart from the towns and cities
of the State of Maine and which control all such internal matters. The
Settlement also clearly establishes that the Tribes in Maine will con-
tinue to be eligible for all federal Indian cultural programs.

Svaraary or Masor Provisions

8. 2820 provides congressional implementation and ratification of
the terms of the settlement negotisted among the parties; that is, the
Passamaquoddy Tribe, the Penobscot Nation, the Houlton Band of
Maliseet Indians, the State of Maine, the private owners of large tracts
of land, and the United States.
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Section 4 of the bill provides for the extinguishment of the lend
claims of the Passamaquoddy Tribe, the Penobscot Nation, end the
Houlton Band of Maliseet Indians in the State of Maine, including
damage claims associated with these land claims, upon appropriation
of $81.5 million to implement the provisions of Section 5 of this Act.

Seotion § provides that the United States will establish a Maine In-
dian Claims Settlement Fund into which will be deposited $27 million
which the bill authorizes to be appropriated: $13 00,000 of this fund
will be held for the benefit of the Passamaquoddy Tribe, and $13,-
500,000 of this fund would be held for the Penobscot Nation. The fund
would be administered in accordance with reasonable terms put forth
by the respective Tribe or Nation and agreed to by the Secretary of
the Intarior. ] .

The settlement also provides that the Passamaquoddy Tribe and
the Penobscot Nation will retain as reservations those Jands and nat-
ural resources which were reserved to them in their treaties with
Massachusetts end not subsequently transferred by them. The United
States also agreed in its Memorandum of Understanding with the
Passamaquoddy Tribe and Penobscot Nation, dated February 10,
1978, that the tribes shall be eligible to receive all federal Indisn
services and benefits to the same extent and subject to the same
eligibility criteria as other federally recognized tribes. The Tribes
agreement with the State of Maine includes various other guarantees
concerning jurisdictional matters and entitlement to state services.

In addition, Section 5 provides that the United States will also
establish the Maine Indian Lands Acquisition Fund into which will
be credited $54,600,000 which the bill authorizes to be appropriated.
It is expected that this amount of money will be sufficient to acquire
150,000 acres of land for the Passamaquoddy Tribe, 160,000 scres
of land for the Penobscot Nation, and 5,000 acres of land for the
Houlton Band of Maliseet Indians all of which is now privately
held. Thess lands will be held by the United States in trust for the
three tribes subject to restraints on alienation except as specified in
Section 6. Acquisition of lands for the Houlton Band of Malisset
Indians is deferred pending negotiation with the State on their
location and other matters of concern to the parties,

Section 6 governs the application of the laws of the State of Mains
to all Indians, Indian nations, or tribes or bands of Indians, includ-
ing the Passamaquoddy Tribe, the Penobscot Nation, and the Houlton
Band of Maliseet Indians, and any lands held by them or for thsir
benefit. Subsection 8(b) adopts and ratifies the ]!gaine Implementing
Act and subsection 6(e) provides that the State mey amend the pro-
visions of thet Act only with the prior consent of the Passamaquodd
Tribe and Penobscot Nation. The Maine Implementing Act sats for’tg
the terms of agreement between the Tribe and Nation with the State
of Maine with respect to the jurisdiction of the Tribe, the Nation, and
the State and the legal status of these Tribes under State law,

Essentially, the Maine Implementing Act sccords the Passama-
quoddy Tribe and Penobscot Nation the status of municipalities
under State law; it provides for the application of State law to per-
sons and progert{ within the Penobscot Indian Territory and the
Pagsamaquoddy Indian Territory; it provides for the Tribes to
make payments in lieu of taxes on real and personal property within
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the Indian territory ; it provides that the Tribe and Nation will adopt
certain laws of the State ns their own but the independent legal status
of the Tribes under Federal law is recogmized; it establishes the
authority of the Tribe and Nation to enact ordinences appliceble to
all persons within the Indian territory; it provides that the State
shall enforce tribal ordinances as to offenses by non-members or of-
fenses by members committed within either reservation where tho

otential penalty exceeds imprisonment' for six months or a fine of
§500.00° it reserves to the Tribe or Nation exclusive authority over
interne! tribal matters, jurisdiction over minor offenses and juvenile
offenses committed by members within either reservation, end
reserves to the Tribes small claims civil jurisdiction and matters of
domestic reletions including support and child welfare involving
their own members.

To fecilitate implementation of the Maine Act, subsection 6 (dhpro-
vides that the Passamaquoddy Tribe, Penobscot Nation, and the Houl-
ton Band of Meliseet Indians, and their members may, subject to the
limitation on internal affairs contained in Sec. 6206(1) of the Maine
Implementing Act, sue and be sued in State and Federal courts to the
same aextent as any other person or entity, provided that principles of
immunity applicable to municipalities in the State of Maine are
equally npghcable to the Triba and the Nation and their offices when
acting in their governmental capacities. Since the trust and restricted
lands and trust fund of the Tribe and Nation will be exempt from levy
or attachment or from salienation, provision is made for payment by
the Secretary of income from the Trust Settlement Fund in satisfac-
tion of valid, final orders of the courts, The trust and restricted lands
of the Band will also, when acquired, be exempt from levy or attach-
ment or from alienation, Subsection 5(d]} (4) provides that the State
and the Band shall enter negotiations following the enactment of this
Act to seek 8 method by which the Band may satisfy obligations which
it may incur. ‘

Subsection 6 (k) provides that the general laws of the United States
which are apphicable to Indians because of their status as Indians are
applicable to the Passamaquoddy Tribe, the Penobscot Nation, and the

oulton Band of Maliseet Indians, except that no such law which af-
fects or preempts the civil, criminal, or regulatory jurisdiction of the
State of Maine shall be application within the State. The Tribe, Na-
tion, end Band are specifically recognized as eligible to receive bene-
{itsdlprovxded by the United States to Indians because of their status as

ndians,

» -

Section 7 authorizes but does not compel the Passamaquoddy Tribe,
the Penobscot Nation, and the Houlton Band of Maliseets to adopt
orgenizational documents and file same with the Secretary.

edtion 8 provides for the implementation of the Indian Child Wel-
fare Act of 1978 by the Tribes.

Section 9 provides that payments made to the Tribe, Nation, or
Band under this Act shall not be considered by Federal agencies in
determining or computing the eligibility of the State of Maine for
parlticipation in Federal financial aid programs, It further provides
that tribal eligibility for receij)t of payments from the State of Maine
shall not be considered by Federal agencies in determining eligibility
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of the Tribes or their members to participate in Federal programs ex-.
cept that where eligibility for benefits ia dependent upon a showing of
need the Federal agency receiving the application will not be barred
from considering the actual financial situation of the applicant,

Finally, the aveilability of funds or distribution of funds from the

Settlement Fund established under Section 5 of this Act shall not be
considered as income or resources for purposes of dzx;iymg or reducing

Federal financial nssistance or other Federal benefits to which the

Passamquoddy Tribe or Penobscot Nation or their members would

otherwise be entitled. ) )

Seotion 10 provides for a deferral of capital gains for private prop-
erty owners transferring lands to the United States under this Act by
providing that such transfers of land shall be deemed involuntary
conversions within the meaning of Section 1033 of the Internal Reve-
nue Code of 1954, as amended.

Section 11 provides for the transfer of tribal trust funds from the
State of Maine to the Secretary of the Interior.

Section 12 provides for the general discharge of the State of Maine
from existing or further claims,

Section 13 provides that this Act shall not be construed as conferring
jurisdiction légon sny Indian, Indizn nation, or tribe or band of In-.
dians, to sue the United States except as provided in this Act.

Seotion 14 suthorizes the appropriation of $81.5 million to imple-
ment the provisions of Section 5.

Section 15 provides that if the extingnishment provisions of Section
4 are held invalid, then the entire Act shall be invalidated.

Section 16 provides that in the event of a conflict between this Act
snd the Maine Implementing Act, this Act shall govern. It also pro-
vides that federz] statutes enacted subsequent to this Act which are
df‘llg'ned for the benefit of Indians or Indian tribes and which mate-
rially affect or preempt the laws of the State of Maine, including the
Maine Implementing Act, shall not apply within the State unless they
ars specifically made applicable to the State.

Lycisrarive Hisrory

S. 2829 was introduced on June 13, 1980 by Senators Cohen and
Mitchell and was referred to the Select Committes on Indian Affairs.
The Committes held hearings on Julgeg and 2 at which the Depart-
ment of the Interior, the affected tribes and other interested parties
testified. A companion bill, H.R. 7919 was introduced in the House and
the House Interior and Insular Affairs Committes held hearings on
August 25, 1880,

Corprrree RecoMmenpaTIONS AND TABULATIONS OF VOTES

The Select Committee on Indian Affairs, in open business session
on September 16, 1980, with a quorum present, recommends by unani-
mous vote that the Senate pass S, 2829, as amended.

CoMMITIEE AMENDMENTS

Thg Committee recommends an amendment in the nature of &
substitute,
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SecrioN-BY-SECTION ANALYSIS

Section 1. Short Title

Seo. 1, provides that the Act may be cited as the “Maine Indian
Claims Settlement Act of 1980,” '

Section £, Congressional Findings and Declaration of Policy

Sec. £(a) (1) describes the basis of the claim the Passamaquoddy
Tribe, Penobscot Nation, and the Houlton Band of Maliseet Indians
have raised agsinst the State of Maine angdprivabe landowners ownin
land in certain areas of the State of Maine. Subsections 2(a) (3?
through (6) find that the Passamaquoddy Tribe, the Penobscot Na-
tion, and the Houlton Band of Maliseet Indians are the sole successors
of those nboriginal entities that once exercised or claimed aboriginal
rights of use and occupancy over certain lands located in the State
of Maine, ‘

Subsection £(a) (?) finds that other tribes, nations, or bands which
may once have held aboriginal title within the State of Maine have
long ago abandoned their holdings.

ubsection 2(a)(8) refers to the Maine Implementing Act which
was passed by the Maine State Legislature on April 3, 1980, and em-
bodies various jurisdictional agresments between the parties,

Subsection £(a) (9) makes findings with respect to contributions
the State of Mrine has made to the welfare of the thres Tribes since
1820. According to recent court decisions, Maine was never required
to make these contributions and, in light of these decisions, the State
of Maine is not being required to make further direct financial con-
tributions to this settlement.

Section 3. Definitions

Section 3 contains definitions of terms used throughout the Claims
Settlement Act. Of particular importance among these definitions are:

Subsections (1), (8), and (Hg define the Tribes participating in
this settlement. They state that the Tribes are now represented by cer-
tain governing bodies and that they sre the successors in intarest to
thosa aboriginal entities which once exercised or claimed aboriginal
rights of use and occupancy over certain areas of the State of Maine.

Subsection (£) defines “land or natural resources.” This term is to
be interpreted consistent with the term “land and other netural re-
sources” in the Maine Implementing Act.

Subsections (7) and (9) define the terms Penobscot Indian Terri-
tory and Passamaquoddy Indian Territory by reference to the defini-
tions of these terms contained in the Mains Implementing Act, The
Maine Act specifically describes approximately 400,000 acres of land
within the State from which the Secretary of the Interior may acquire
150,000 acres on behalf of the Passamaquoddy Tribe and the Panob-
scot Nation respectively, Upon their selection and acquisition, such
Iand, together with the Tribes' existing reservations, will become the
“Territory” of the respective Tribe or Nation.

Subsection (14) defines the word “transfer.” It is intended to have a
comprehensive meaning and to cover all conceivable events and eir-
cumstances under which title, possession, dominion, or control of land.
or natural resources can pass from one person or group of persons to
another person or group of persons.
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Section 4. Algproval of Prior Tramsfers and Ewtinguishment of In-
dian Title and Olaima of the Passamagquoddy Tribe, the Penobscot
Nation, the Houlton Bond of Maliseet Indians, and any other
Indians, or Tribe or Band. of Indians within the Staie of Maine

Seotion 4 consists of four subsections. _ .

Subseotion 4(a) (1) provides Congressional approval and ratifica.
tion of all prior transfers of Jand or natural resources located any.
where in the United States by or on behalf of the Passamaquoddy
Tribe, Penchscot Nation, or Houlton Band of Maliseet Indians, and
of ell prior transfers of land or natural resources located in Maine by
or on behalf of any other Indian, Indian nation, or tribe or band of
Indians, and specifies that all such transfers, including transfers made

ursuant to any treaty, compact, or statute of any state shall be
geemed to have been made in"accordance with all laws of the United

States, including specifically the Trade and Intercourse Act. Such

approval of these prior conveyances:will remove the cloud of Indian

clamms against all present-dny landowners in Maine who ‘trace their
titles back to the transfer being approved. It is the opinion of the

Department of the Interior this lan%uage, taken together with the

language conteined in subsections 4 (b) and (c), will effectively and

completely extinguish the Maine Indian land claims and &ll releted
tribal claims that may have arisen prior to the date of enactment of
the legislation. The proviso to subsection 4(a) (1) ensures that the
personal claims of individual Indians (other than Federal common

* law fraud claims) that are based on laws of general applicability that

protect non-Indians as well as Indians ere not affected by the Jan-

age of subsection 4(2) (1). Thus any claim by an individual Indian
that might be asserted by a non-Indien under generally applicable

Federal or state law is not intended to be extinguished and may be

brought under the same conditions and limitations as would a.ppf; if

& non-Indian brought a similar claim.

Subseotion 4(3}%2) bars the United States from asserting any
claims based on the transfer of land or natural resources by treaty,
compact, or in any other manner which may have occurred in violation
of laws of the State of Maine.

_Subsection 4(a)(S) bars the United States from asserting any in-
glevi;lulsg?claims arising from violation of State law prior to Decem-

T 3.

Subsection 4(b) makes clear that the approval of transfers of land
or natural resources effected by subsection 4(a) (1) effects an extin-
Emslnne:nt of any sboriginal title that may have existed or may have

een claimed with respect to such land or natural resources.

Subseotion 4(c) extinguishes all claims for damages by the Maine
Tribes or their members arising from the sllegedly illegu] uss and oe-
cupancy of the land since the transfers were effected.

_Subsection 4(d) provides that the extinguishing and barring pro-
visions shall take effect immediately upon the appropriation of the
funds necessary to implement Section 5 of the Act. It also provides
that, onca the funds are credited to the Land Acquisition Fund and the
Settlement Fund, the Secretary shall publish & notice to that effect
in the Federal Register.
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Section 6. Establishment of Funds

Seotion 6 consists of 10 subsections.

Subsection & (a) establishes a Settlement Fund for the benefit of the
Penobscot Nation and Passamaquoddy Tribe in the amount of $27
million, $18.5 million to be held in separate accounts for each tribe
respectively.

ubsection 6(b) describes the manner in which the Settlement Fund
shall be allocated and how it shall be mana%d. The principal of the
fund shall in no event be distributed to the Passamaquoddy Tribe or
Penobscot Nation or any individual members of those Tribes. The
Secretary of the Interior is protected from unwarranted liability in
adgli(%i)steﬁng the settlement trust fund in subsections 5(b) (1)
m . .

The Settlement Fund will be divided into two equal shares, one to be
held in trust by the Secretary for the benefit of the PmamT:ddy
Tribe and the other to be held in trust by the Secratary for the benefit
of the Penobscot Nation. The Secretary will invest and administer each
shara in accordance with terms appliceble to it as established by the
Passamaquoddy Tribe or the Penobscot Nation, as the case may be,
and agreed to by the Secretary. The Secretary is obligated to agree
to any reasonable terms for investment and administration proposed
by such Tribe or Nation. Such terms need not be the same for each. The
standard of reasonableness as applied to the terms of investment and
administration should be determined by reference to standards by
which endowment funds are invested and administered in the United
States in accordance with stendards set forth in the Uniform Manage-
ment of Institutional Funds Act.

It is not intended that the Secretary or the Department of the
Interior wonld necessarily make the investment decisions or carry
them out. It might be reasonable, for example, for the Passamaquoddy

_ Tribe or the Penobscot Nation to establish an investment committea
and charge it with responsibility for (A) setting investment policies;
(B) selecting one or more professional investment managers to carry
out those policies; (C) monitoring both the policies and the managers;
and (D) effecting changes in policies and managers from time to time
as circumstances and experience may warrant, The committea might
include, in addition to tribal members, representatives of the Secretary
and persons experienced in the management of endowments, including,
in particular, the establishment of policies and the selection of invest-
ment managers.

The term “income” as used in Section § means the return in money or
prglpet:ty derived from the use of the assets in the Settlement Fund,
mncluding net appreciation, both realized and unrealized.

Subsection 5(c) establishes s Land Acquisition Fund in the amount
of $54.5 million,

Subsection &(d)" provides that the monies in the Land Acquisition
Fund shall only be used to acquire land or natural resources for the
tribes and provides that it shall be apportioned as follows: Passama-

uoddy Tribe, $26.8 million ; Penobscot Nation, $28.8 million ; Houlton
and of Maliseet Indians, $800,000. The $900,000 allocated for land
acquisition for the Houlton Band of Maliseet Indians is derived from
land acquisition funds originally agreed to be provided the Passama-




24

uoddy Tribe and Penobscot Nation. For this reason, the Tribe and

ation are each given & one-half undivided reversionary interest in
any trust property scquired by the United States on behalf of the
Band, now or in future transfer acquisitions, out of these funds. The
reversionary interest shall not attach to any one piece of land, but
rather follows the trust, In the event the Houlton Band shall terminate
its interest in the trust property or the trust should terminate, then the
corpus of the trust will revert to the Passamaquoddy Tribe and the
Penobscot Nation. L

Bubsection 5(d) (4) has been agreed to by the Penobscot Nation, the
Passamaquoddy Tribe, the Houlton Bend of Meliseet Indians, and
the State of Maine. The Houlton Band remains concerned, however,
sbout the provisions of Section 5 requiring that it reach agreement:
with the State securing the performance of obligations, both public
and private, that it may incur after the enactment of this Act, The basis
for this concern is that since, at present, the Band has no assets other
than the lands which will be acquired for it under this Act, it may
prove difficult to fully satisfy the State’s concern over the satisfaction
of future obligations incurred by the Band and the Band’s sbility to
meet payments in lieu of property taxes or other fees imposed under
Stata!l)nw. Thus, the Band is concerned that, if it and the State fail to
resolve thess questions, the State may unreasonably withhold its con-
sent to the acquisition of trust land for the Band. In that event, the
Band’s claim will have been extinguished without it having received
the compensation contemplated for it by this Act.

It is the purpose of this Act to settle all Indian land cleims in
Mauine fairly. The Houlton Band is impoverished, it is small in num-
bers, it has no trust fund to look to, and it is questionable whether the
land to be acquired for it will be utilized in an income-producing fash-
ion in the foreseeable future. Immunity from taxation, financial en-
cumbrance, or alienation without the consent of the United States is
the very essence of the trust character. It is recognized that scquiring
land for the Band, in a location satisfactory to both the Band and the
State, and not at the same time providing protection against the aliena-
tion of that land, would create a substantial risk that the land would
fall into private hands. In extinguishing the claims of the Band and
In appropriating the monies for the acquisition of land to compensate
the Band for its land claims within the State of Maine, it is the intent
of the Committee that this does not occur, For, should the land which
is intended to constitute satisfaction of the Band’s legal claims come
into the possession of a third party, the intent of this Act in this re
will have been defeated. Under no circumstances should the inebility
of the State and the Houlton Band to reach agreement on these issues
in any way result in the diminution, diminishment, or wesakening of
those restraints on alienation necessary to ensure that, once the land
is acquired, it will remain held for the benefit of the Houlton Band.
In some respects, of course, this requires the State to agree that lands
to be acquired for the Houlton Band will be exempt from some state
laws such as those laws providing for levy and sale of }ands for non-
payment of taxes or satisfaction of judgments, The Committee aleo
recognizes the Jegitimate interest of the State in seeking to assure
_ that the obligations of the Band will be met and that fees and in-lien

payments due the State are paid.
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Congress has a continuing interest in the progress of the negotiation
of the issues which have been described above, The Committes ex-
peets that both the State and'the Band will work diligently and con-
scientiously to deviss practical arrangements to resolve them. Conse-
quently, this Committee will monitor the negotiations to ensure to its
satisfaction that the parties have met these standards.

Subsection 5(e) empowers the Secretary to perfect title to the land
acquired throngh normal condemnation procedures provided the
owner of the land has agreed upon the identity, purchase price, and
other terms of purchase, or valuation. The Secretary is limited in his
ability to acquire land or natural resources for any Indians or Indian
Tribes in Maine to the suthorities provided in this Act. This Aet,
through its ratification of the Maine Implementing Act, authorizes the
Secretary to tale in trust only those lands which are authorized pur-
suant to Section 6205 of-the Maine Implementing Act to become Pas-
samaquoddy Indien Territory or Penobscot Indian Territory, and
lands to be acquired with the consent of the State of Maine for the
Houlton Band of Maliseet Indians. These lands include the first
160,000 acres to be acquired prior to January 1, 1083 for the Passama-
quoddy Tribe within the area designated as eligible to become Passa-
ma;uoddy Indian Territory, the first 150,000 acres to be acquired prior
to January 1, 1983 acquired for the Pencbscot Nation within the area
designated as eligible to become Ponobscot Indian Territory, lands
acquired with the funds authorized in subsection 5(d) to be appro-
priated for the benefit of the Houlton Band of Maliseet Indians, and
any other lands authorized for inclusion within Pessamaquoddy In-
dian Territory or Penobscot Indian Territory pursusnt to Section
6205(5) of the Maine Implementing Act.

The term “ostensible owner” is intended to include & party who
is in possession or who, purporting to be the owner, has granted
g:ssession to = lesses or other party, or who otherwiss appears to

the owner, as distinguished from the holder of an interest nnder
an alleged title defect,

“Subsection £(f) would prohibit the Secretary from expending any
sums for the benefit of the Penobscot Nation, the Houlton Band of
Maligeet Indians, or the Passamaguoddy Tribe either from the
Settlement Fund or the Land Acquisition Fund until he determines
that the Tribes have executed appropriate documents relinquishing
all claims eovered by this Act.

Subseotion §(g) 21) provides that the Non-Intercourse Act (R.S.
2116, 25 U.8,C. §177) shall not apply to any Indian, Indien nation,
or tribe or band of Indians in the State of Maine, including the
Pessamaquoddy Tribe, the Penobscot Nation, and the Houlton Band
of Meliseet Indians, or to any lands held 'by or in trust for any
I?dhidfm" or any Indian nation, tribe or band of Indians in the State
of Maine.

Subsection 5(g) {€) provides that all land acquired for the Passama.
quoddy Tribe or Penobscot Nation which falls within the bounds
of their reservations or is included within the Indian Territory of
sither tribe shall be subject to n restraint aegainst alienation which
is comparable in character to the restraints in R.S, 2115, 25 U.S.C.
§ 177, See discussion under Subssction 8(b) (1).
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Subsection £(g) (8) gsrm.its the lands and natural resources
within the Passamaquoddy and Periobscot Indian Territory end
lands held in trust for the Houlton Band of Maliseet Indians to
be used in certain ways or conveyed under certain circumstances,
ursuant to established federal law governing Indian trust lands:

gubclause (E) of that saction establishes the right to exchange parcels
of land within Indian Territory for land of equal or nearly equal
value, This provision closely tracks the language of the Federal
Land Policy and Man ent Act (43 U.S.C. §1716). Subclause
(F) of subsection § (g) (8) requires that the Secretary locate a willing
seller of land and effect a contract or option with him before selling
any land within Indian Territory.

ubsection 5( :3 permits the Secretary and the Penobscot Nation
and Passamaquoddy Tribe to set the terms under which the Iand
acquired under this Act shall be administered.

ubsection 6(3) (1) %rovides that trust and restricted land held
for the benefit of the Passamaquoddy Tribe and Pencbscot Nation
and located under the Passamaquoddy Reservation or the Penobscot
Reservation may be taken for public uses under State law as
provided in the Maine Ymplementing Act. Section 6205 of the
Maine Implementing Act provides a procedure for acre-for-zere
compensation for the taking of reservation land.

Subsection 5(1) (2) dprovi es generally that the State of Maine
may condemn land held by the tribes in Indian Territory as provided
in the Maine Implementing Act. Monetary compensation for s
taking of lands in Indian Territory shall be reinvested through the
Land Acquisition Fund. :

Subsection 5(1) (3) provides that in the event of a taking of trust er
restricted lands within the Indian Territory the United States shall be
a necessary party to any proceeding. This subsection requires an ex-
haustion of the administrative process of condemnation s provided by
State law. U};l)on appeal to the courts of the State of Maine, the United
States shall have an absolute right of removal, at its discretion, to the
courtsoftheUnitedStates. e e e

Subsection 6(§) provides that, in the event land held for the benefit
of any of the three Tribes is condemned under federal law, the com-
pensation received for the land talen shall be reinvested through the
Land Acquisition Fund.

Section 6. Application of State Laws

Section 6 has eight subsections.

Subsection 6(a) provides that except for the Passamaquoddy Tribe,
Penobscot Nation, and their members, all Indians, Indian nations, or
tribes or bands of Indiens and their lands or natural resources, shall
be subject to the laws of the State of Maine, However, subsection 5(d)
gii) requires nggotiatiops between the Houlton Band of Maliseet In-

ans and the State which among other things will result in trust re-
strictions being placed on land to be acquired for the Band and this
will necessarily entail some exception toc%he application of the laws of
the State. In addition, subsection 6(e)(2) authorizes compacts or
agreements between the State and the Band which may effect their
jurisdictional relationship, Finally, subsection 8(e) provides that the
provisions of the Indian Child Welfare Act of 1978 shall be applicehle
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to the Houlton Band and its members, but this shall not oust the State
from its underlying jurisdiction over child welfare matters.

Subsection 6’(6’)1%13 provides that the Passamaquoddy Tribe, the
Penobscot Nation, their members, and their lands and natural re-
sources which are held by the United States in trust for them, or which
are held by them subject to a restriction against alienation, or which
are held in fes by the Tribe or Nation or their members, shall be sub-
ject to the jurisdiction of the State to the extent and in the manner

rovided in the Mzine Imﬁlementing Act. The jurisdiction which the
gtate may exercise over the trust or restricted lands or natural re-
sources of the Tribe or Nation is limibedlay Subsections 5(d) (4) and
5(g) (2) of this Act. The a.}iplication of Maine law cannot jeopardize
or mgair the clear title of the United States to the trust lands held on
behalf of the Tribes or obligate the United States to pay taxes or fees
except as provided in subsection 6(d) (2). Nor can it jeopardize or
impair interests of the tribes in their restricted property. Section 6208
of the Maine Imglementing Act specifically exempts ll real or per-
sonal property of the Tribes within Indian Territory, including re-
stricted and trust lands of the three Maine Tribes, from tazation by
the State. ‘

Provision is made for peyments by the two tribes in lieu of taxes and
subsection 6(d) (2) of this Act provides a means for payment of such
in-lien obligations from income from the Settlement Fund in the event
of default. Subsection 5(g) (2) of this Act specifically prohibits aliena-
tion of tribal trust or restricted lands except as provicﬁd in subsection
5(g) (8). This restriction is comparable to 25 U.S.C, § 177 which it re-
places. Subsection 5(g) (2) specifically states that any transfer of lands
or natural resources cutside the terms of this Act “shall be void ab
initio”. This effectively exempts these trust or restricted lands from any
financial encumbrance which could cloud title and bring about forced
sales or alienation including, for example, tax or commercial liens or
attechments, Laws of the State such as adverse possession or creditors’
liens nre not applicable to these trust or restricted lands or natural
resources. T ' o o

On the other hand, State law, including but not limited to laws
regulating land use or management, conservation and environmental
protection, are fully applicable as provided in this Section and See-
tion 6204 of the Meine Implementing Act. That the regulation of land
or natural resources may diminish or restrict maximization of income
or value is not considered & financial encumbrance and is not barred
from application under this Act. ‘

Subsection 6(b) (2) provides that funds appropriated for the bene-
fit of Indian people or for the administration of Indian affairs mey
be utilized by the Passamaquoddy Tribe and the Penobscot Nation to
match state funds where laws of the State require funds to be raised
by local or municipal governments s & condition to receiving State
financial assistance, Utilization of these funds and restrictions on the
amount of the State contribution are governed by Section 6211 of

‘the Maine Implementing Act. The impact of Section 6211 on provi-
sion of Federal funding was the subject of intense scrutiny by this
Committes, The exact manner in which this section of the state
Act will apply is set forth in this report in the section entitled
“Analysis of the Maine Implementing Act.”
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Insofer as general Federal law is concerned, it is the intent of this
subsection of this Act that Federal funds used by the Tribs or Nation
es local matching funds shall be considered as local funds for pur-

oses of any meaintenance of effort requirements imposed by Federal
aw or regulation. An example of such a Federal statute reru-mg
“maintenance of effort” is Title IV of the Indian Education Act, 20
U.8.C. § 241ee(6). . .

Tn addition, to the extent that the State of Maine or a political sub-
division or instrumentality of the State which seeks a tax, fee, or pay-
ment in lien of taxes from a triba;ﬂprov*ides gervices to such tril
which the Federal government would otherwise provide pursuant
to subsection 8(i), such tribs will be entitled to use Federal funds,
consistent with the purpose for which they are approptiated, to pay
all or part of any such tax, fee, or payment in lieu of taxes. For
example, Federal funds could be used to pay the Maine Forest District
tax pursuant to which the State provides fire protection and fire su
pression services for woodlands. To this extent, utilization of Fed-
eral funds for payment of such tax or fes should be no different
from the use by another tribe of similar funds under the Indian
Self-Determination and Education Assistance Act (Act of Jan, 4,
1975; 88 Stat. 2208) for purposes of subcontracting such services
from a state. :

Subseotion 6(b) (8) is a savings clause to make clear that the pro-
visions of this Act shall not be.construed as superseding any Federal
statutes or regulations governing the provision or funding of services
or benefits to any person or entity in the State of Maine except e8
expressly provided in this Aet.

Subseotion 6(b) (4) directs the Secretary of the Interior to sabmit,
no later than October 30, 1982, to the appropriate committees having
jurisdiction over Indian affairs a raport. on the Federa] and State
funding provided the Prssamaquoddy Tribe and Penobscot Nation.
This provision is needed because of the eligibility of the Tribe and
Nation to participate 8s municipelities under the Maine Implementing
Act. The relationship created by this eligibility and the provisions of
Section 6211 of the Maine Implementing Act is unique. The purpose of
this subsection is to assure a full review by the appropriate Federal
agencies and the Congress of the Federal and States funding efforts
m comparison to Federal and state funding efforts in other states,

Subsection (o) provides that the Federal government is barred
from asserting criminal jurisdiction in the State of Maine which is
based on federal Statutes pertaining to certain Indian offenses con-
tained in.the Major Crimes Act, This avoids problems of concurrent
State and Federal criminal jurisdiction.

Subsection 6(d) (1) establishes that the Penobscot Nation. the Pas-
samaquoddy Tribe. and the Houlton Band of Maliseet Indians may
#ue and be sued in the State of Maine and in the courts of the United
States just as any person or entity within the State might sue or be
siied to the extent permitted in the Maine Implementing Act. The
Pencbscot Nation and Passamaquoddy Tribe are scknowledzed to be
Immune from euit. when they or their officers are acting in their gov-
ernmental capeacities to the same extent that municipalities and their
officers are immune from suit within the State of Maine,
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Subsection 6(d) (2) provides that, notwithstanding any provision of
the Anti-Assignment Act, the Secretary of the Interior is empowered
to take notice of valid judgments against the Penobscot Nation and
Pagsamaquoddy Tribe and to satisty the creditors with the incoms
received from the Settlement Fund, once such judgments are final and
the time for taking an appeal has expired.

The Anti-Assignment Act (81 U.S.C. § 208), generally, precludes
Federal officials from honoring an assignment of funds payable by the
United States to an assignor.

Subsection 6(e) (7) permits the State of Maine and the Penobscot
Nution and the Passamaquoddy Tribe to enter into agreements amend-
ing the Maine Implementing Act. A proviso in this subsection limits
the subject matter of those agreenients to three specific areas, This sub-
section is similer to the provisions of S. 1181 introduced in the 86th
Congress, 1st Sess. It “authorizes” sgreements on jurisdictional issues
between the State and the Tribes. It does not constitute Congressional
“ratification” of such future agreements nor does it elevate such agree-
ments to the status of Federal ﬁzrw.

Subseotion 6(e) (2) extends the authority to enter into agreements
with the State of Maine to the Houlton Band of Malisest Indians over
jurisdictional jssues, including the governmental status of the Band
under laws of the State. Until any such agreement is made with the
Houlton Band, it and its members are subject to all the laws of the
State of Maine except those from which they will necessarily be
exeﬂgt under subsaction 5(d) (4).

Subsection 6(f) recognizes the authority of the Passamaquoddy
Tribe and Penobscot Nation to exercise judicial powers as provided
by the Maine Implementing Act.

The treatment of the Passamaquoddy Tribe and Penobscot Nation
in the Maine Implementing Act is original, It is an innovative blend
of customary state law respecting units of local government coupled
with & recognition of the independent source of tribal authority, that
is, the inherent authority of a tribe to be self-governing. Sante Clara
Pueblov. Martines, 436 U.S. 49 (1978). o T

Section 6208 of the Maine Implementing Act provides that the
Passamaquoddy Tribe and Penobscot Nation shall have all the powers,
immunities, and obligations of any municipality under state g&w; it
obligates the Tribe and Nation to extend to non-members residing
within the Passamaquoddy Indien Territory or the Penobscot Indian
Territory the services and benefits provided by them as municipalities;
and it extemth ds to the Tnalie and Nation t;:le sémelproteotioni end ex-
posure that any municipality or municipal official enjoy with respect
to suit in the courts of the State or the United States.

At the sams time, Section 6208 of the Maine I::lplemanting Act
specifically provides that persons who are mot tribal members shall
not be entitled to vote in tribal elections; it provides specific immuni-
ties from stats regulation of internal tribal matters; and Section 6209
treats the judicinl authority of the Tribe and Nation on the premise
that their courts are instrumentalities of the tribes as separate
soverei

Under the Meaine Implementing Act, the Tribe and Nation agree to
adopt the laws of the State as their own. Such adoption does not violate
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the principles of separate sovereignty. Though identical in form and
subject to redefinition by the State of its laws, the laws are those of
t)aa tribes, )Waumka, v. Compbell, 22 Ariz. App. 287, 528 P. 2d 1085

WAL 1974).

( Under Section 6209 of the Maine Implementing Act, procedures in
the courts of the tribes are to bs governed under Federal law, not
State law. In addition, principles of double jeopardy and collateral
estoppel shall not apply as between the tribal and State courts. This
is entirely in keeping with the principles enunciated in U.8. v. Wheeler,
435 U.S, 313 (1978) describing the relationship between tribal courts
and Federal courts, . .

It is this separate and independent status which this subsection
Subseotion €(g) provides that the courts of the State of Maine and
the courts of the Penobscot Nation end Passamaquoddy Tribe shall
accord full faith and credit to the judgments of the courts of each
other,

Subseotion gﬁh) rovides that, unless otherwise provided in this
Act, the gene bogy of Federsl Indian law specially applicable to
Indrans, Indian nations, or tribes or bands of Indians, and Indian
trust lands and natural resources shall be applicable to the Pessama-
quoddy Tribe, the Penobscot Nation, and the Houlton Band of Mali-
seet Indians, their members and their lands and natural resources, and
to any other Indians, Indian netions, or tribes or bands of Indians
within the State of Maine. However, the application of such Federal
lew is limited in that, to the extent provisions of such Federal law
would affect or preempt the application of the civil, criminal, or T8gu-
latory }'urisch'ctmn of the State of Maine, such provisions of Federal
law or laws shall not be applicable.

On the other hand. it is not the intent of this subsection 4o in-
validate other provisions of this Act regarding the application of
federal laws in Maine, For éxample, Section 8 of this Act sgeczﬁcall
provides for application of the Indian Child Welfare Act of 1978 an
will not be affected by this subsection. Nevertheless, for purposes of
clarification of this provision, the Indian Child Welfare Act provides
an exampls of provisions in a Federal law which materially affects
the application of Maine State law and, but for the specific provisions
in Section 8, would not be applicable within the State of Maine, Aside
from the jurisdictionsl provisions of that Act, the Indian Child
Welfare Act also imposes stringent evidentiary standards, requires
new procedures, and provides substantive rights to litigants which
must be followed in proceedings in the courts of the stafes. But for
Section 8, however, subsection 8(h) would prohibit the application
of the Indian Child Welfare Act in Maine since it would affect the
civil jurisdiction of the State over child custody proceedings.

. The phrase “civil, criminal, or re latory jurisdiction” as used
in this section is intended to be broadly construed to encompass the
statutes and regulations of the State of Maine as well of the jurisdic-
tion of the courts of the State. The word “jurisdiction” is nos be be
narrowly interpreted as it has in cases construing the bresdth of
Public Law 83-280 such as Bryan v. Itasce County, 426 U.8. 878
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(1876). As = practical matter, the phrase “civil, criminal or regulatory
jurisdiction” is to be given the same meaning as the phrase “laws
of the State” as defined at subsaction 8(d) of this Act, The phrase
“laws of the State” was not used in this subsection because it was be-
lieved to be susceptible to an interpretation which would have ren-
dered inapplicable federal laws according the Tribes special rights with
respect to the government of the United States. An example of such &
law is that which empowers the United States Attorney to represent
. Indian Tribes in suits at law and in equity (25 U.S.C. § 175). It is-also
the intent of this subsection, however, to provide that federal laws
according special status or rights to Indian or Indian Tribes would
not apply within Maine if they conflict with the general civil, criminal,
or regulatory laws or regulations of the State. Thus, for example,
although the federal Clean Air Act, 42 U.8.C. § 7474, accords special
rights to Indian tribes and Indian lands, such rights will not appl{ in
aine because otherwise they would interfere with State air mgg
laws which will be applicable to the lands held by or for the t
of the Meine Tribes. This would also be true of police power Isws on
_ Ism:gll matters as safety, public health, environmental regulations or
and use.

Subseation 6(%) provides that the Passamaquoddy Tribe, ths Penob-
scot Nation, and the Houlton Band of Maliseet Indians are fedeml(liy
mco%;i:ed tribes and that, as such, they are eligible to receive all Fed-
eral benefits which the United States provides to other Federally rec-
ognized tribes to the same extent and subject to same eligibility criteria
as other federally recognized tribes. Subsection 8(i) provides that for
purposes of federal taxation, the Passamaquodd ibe, the Penob- -
scot Nation, and the Houlton Band of Malisest Indians shall be treated
2s other federally recognized tribes and that their lands which are held
in trust or subject to restrictions against alienation shall be consid-
ered reservation land for federal tax purposes, However, any exemp-
tion from federal tax laws does net entitle the Tribes to exemption
from payment of State taxes or, in the case of restricted or trust lands,
paymenis in lieu of taxes. : '
Section 7. Tribal Organisation

Subssction 7(a) empowers, but does not require, the Passamaquoddy
Tribe, the Penobscot %?&tion, and the Houlton Band of Maliseet In-
dians, respectively, to_adopt an aéypropﬁalte instrument to govern
affairs of each tribe, Section 16 of the Indian Reorganization Act
(IRA) (Act of June 18, 1084, 48 Stat, 984), provides thet any tribe
which hes not voted to reject that Act mzy, if it chooses, organize and
edopt = constitution as provided in that Section, It does not appear that
any of these tribes have voted ¢o reject that Act. Consequently, they
may choose to organize under Section 16 of the IRA. However, adop-
tion of the TRA constitution is not a prerequisite for federal recogni-
tion of a tribal government and the Tribe, Nation, end Band are not,
in this Section of this Act, required to adopt such a constitution. Each
must, however, file with the Secretery a document describing its orga-
nizational structure. A

Subsdotion 7(b) limits ufmrtlclpatmn in the Maine Indian Claims
Settlement Act by the Houlton Bend of Maliseet Indians tothoss Mali-
seet Indians who are citizens of the United States or who, as of the
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date of this Act, are enrolled members of the Band. Membership in
the Band shell entitle members ¢o benefits available from the United
States by virtue of federal recognition of the Band, It is

that some Band members will retain their Canadian citizenship and
that as “status” Indians under Canadian law will continue to be eligi-
ble to receive benefits from the tiovernmen’t; of Canada or its political
subdivisions. It ig the intent of this section that no Band member who
is actually receiving benefits because of his or her status as an Indian
from a government in Canada shall be entitled to receive benefits under
Federaﬁ)aw which extends benefits to Federally recognized Indians
becausa of their status as Indiens. The Band is empowered to estab-
lish further criteria to govern its membership, but thess shall be sub-
jecttoithe approval of the Secretary.

Section 8. Implementation of the Indian Ohild Welfars Aot

Subsection 8(a) authorizes the Penobscot Nation and the Passama-
quoddy Tribe to assume exclusive jurisdiction over Indian child ous-
tody proceedings under the Indian Child Welfars Act of 1878 (Act of
November 8, 1978 ; 92 Stat, 3089).

Subsection 8(b) provides that the Secretary shall review petitions
for the assumption of jurisdiction over Indian child custody procesd-
ings which are made by the Penobscot Nation or the Passamaqueddy
Tribo as provided in sections 108(b) and (c) of the Indian Child
Welfare Act.

The Committee notes that the Penobscot Nation currently operates
& tribal court, that the Department of the Interior has established
& Court of Indian Offenses for the Passamaquoddy Tribe, and that
both courts are currently exercising jurisdiction over child welfars
matters, Subsection 8(b) is not intended to affect the velidity of any
orders which are issued by these courts prior to the enactment of the
bill. Nor is subsection 8(b) intended to interrupt the continued juris-
diction over child welfars matters which is now exercised by thess
courts. It is expected that the Secretary will approve, effective as of
the date of enactment of this bill, any petition which is submitted
pursuant to this subsection by a tribe which, as of the date of enact-
ment, 1s exercising jurisdiction over child welfare matters.

Subsection 8(o) provides that where a state or tribal court alread
‘has jurisdiction in a pending proceeding involving an Indian child,
this Eectlon shall not affect the procedurs in or jurisdiction of such
cour

Subseotion 8(d) provides that, for purposes of this section, the
reservations of the Passama uodéy Tribe and Penobscot Nation are
reservations under section 4{10) of the Indian Child Walfare Act.
Lands within the Indian territory of either Tribe lying outside either
treservh tAa.t;';i.on are not considered part of the Tribes’ reservations under

st Ac
. Subseotion 8(e) provides that the Houlton Band of Malisest Indians
isan Indian Tribe within the meaning of subsection 4(8) of the Indian
Child Welfare Act. The proviso makes clear that this subsection does
not disturb the jurisdiction of the State of Maine or its courts over
child welfare. Consequently, subsactions (2), (b), and (d) of Sec-
tion 101 of the Indian Child Welfare Act are not applicable to the
Houlton Band. Subsection 8(e) also refers to subsection 8(e) (2)
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which authorizes future agreements betwesn the State and the Band
H'lh%h né?.y, by their terms, affect the jurisdiction of the State and
e Ban

Section 9. Efect of Payments to Passa ddy Tribe, Penobscot
Nation, and Houlton Band of Maliseet 3ndwna

Section 9 has three subsections,

Subsection 9(a) provides that the receipt of income by the Passa-
maquodd{n'rribe, e Penobscot Nation, and the Houlfon Band of
Maliseet Indians shall not be considered by any agency of the federal
government in determining the eligibility of the State of Maine for

ederal financial assistance,

Subsection 9(b) provides that, the receipt of payments from the
State of Maine or the simple eligibility for payments by the State of
Maine by the Passamaquoddy Tribe and the Penobscof Nation shall
not be computed by the federal government in determining the eligi-
bility of the Penobscot Nation and Passamaquoddy Tribe or any of
their members for feders] assistance. A proviso to this subsection per-
mits the federal ngency reviewing the application to consider the
actual need of the applicant if the financial assistance is dependent
on a showing of need, .

Subsection 9(c) provides that funds which are forthcoming to the
Tribes and their members under the terms of this Act are not to be
used to deny or reduce benefits to any Indian household or member of
that household under any federally assisted housin program. Funds
available to the tribes under this Act are also not to be used to deny or
reduce federal assistance or benefits to either tribe. The provisions in
this subsection are the same as the provisions contained in the Act of
gctobell-) 17, 1975 (89 Stat. 579) conveying submarginal lands to In-

ian tribes,

Section 10. Deferral of Capital Gains

Section 10 provides that landowners who are transferring lands
under this Act are authorized to treat thoss transfers as involuntary
conversions under section 1033 of the Internal Revenue Code. Section
1033 permits s landowner who has sustained a loss of his property in-
voluntarily to defer the capital gains tax which would otherwise be
dus on whatever compensation he received for the property lost for a
period of thres years. If, during this period, the landowner invests in
jproperty which is “similar” to that which he lost, he may apply the

agis of the property lost to the newly-acquired property and need not
pay the capital gains tax until the newly-acquired property is sold, If,
on the other hand, he fails to invest in similar property within the
thres year period, he must amend the return he filed in the year he
cleimed the section 1033 treatment and pay the capital gains tax which
would have fellen due in that year plus interest. .

The provisions of Section 10 of this Act are necessary to achieve a
fair ettlement of claims. An integral part of this setflement is the
participation of those who willingly transfer their land to fulfill its
terms. Furthermore, but for the existence of the claims of the Maine
Tribes, many of the Jandowners participating in this settlement would
not transfer their land at all. In fact, the present option contracts on
the Jands which are to be acquired through the Land Acquisition Fund
established by Section 5 of this Act are expressly conditioned on the
transfer of the land being treated as a Section 1033 event.
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Sectji}c;n_ll. Transfer of Tribal Trust Funds Held By ths State of
aine

Section 11 pertains to o State trust fund now operated for the
benefit of the Passamaquoddy Tribe and Penobscot Nation by the
State of Maine. The monies in this Fund are, by the operzstion of
Section 11, to be transferred to the Settlement Fund established pur-
suant to subsection 5(b) of this Act, The receipt of these funds is in-
tended to effect a general release of claims which miﬁlﬁ otherwise be
raised against the State of Maine or its officials rega the sdmin-
igtration of the State trust fund. Once the Secretary receives the trust
funds from the State, he is authorized and required to execute general
releases of the State of Maine and its officials from any claims which
either triba or the United States might otherwise raise concerning
the administration and management of the trust.

Under the provisions of subsection 5 éf}, the Secretary is prohibited
from expanding any monies deposited in the Funds established by
Section 5 until the appropriate officials of the three Tribes have exe-
cuted documents relinquishing a1l claims to the extent provided in

“Sections 4, 11, and 12 of this Act. It is the intent of this section that

the Tribes will execute relinquishments of any claims against the
United States based on its acceptance of these funds from the State.

Section 12, Other Claims Discharged By This Aot

Seotion 12 releases the State of Maine from any obligations it may
have pursuant to any treaty or agreement with ‘any Indisn, Indian
nation, or tribe, or band of Indians. The court cases which the United
States hes filed on behalf of the Penobscot Nation and Passamaquoddy
Tribe against the State of Maine and which are pending in the United
States District Court for the District of Maine are specifically in-
cluded herein.

Section 18. Limitation of Actions

Ssction 13 provides that, except as provided in this Act, nothing
in this Act shall be interpreted either as & jurisdictional act, or to
confer jurisdiction to bring suit, or to represent the implicit consent
of the United States or its officers to be sued by any Indian, Indian
nation, or tribe or band of Indians if the claims extinguished by this
Act ara the basis for such suit.

Section 14. duthorization

Section 1} authorizes the appropriation of $81.5 million to imple-
ment the provision of Section 5 of this Act.
Section 15. Inseparability

Section 15 provides that if any portion of section 4, the extinguish-
ment section, is found to be invalid, it is the intent of Congress that
the entire Act fail. Should any other portion of the bill be held invalid,
}w.o;vever, it is the intent of the Congress that the rest of the Act remain
1n force. ) !

Section 18. Construction

Subsection 16(a) simply provides that in the event of any conflict
between the provisions of this Act and the Maine Implementing Act,
the provisions of this Act shall govern,
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Subsection 16(3) provides s rule of construction to govern interpre-
tation of Federal statutes enacted after the date of enactment of this
Act. Unless specifically made applicable within the State of Maine,

rovisions of future Federal legxssa.tion enacted for the benefit of In-
dians, Indian nations, or tribes or bands of Indians, or which relates
to trust lands or natural resources, shall not be aﬁ»plicable within the
State of Maine if such provisions would materia y affect or preempt
the application of Maine Stata law.

SecTion-BY-SECTION ANALYSIS OF THE MAINE State ImrrEMENTING
Acr

All sections in this analysis refer to Section 1 of the Maine Imple-
menting Act that enacts Title 80, Part, of the Maine Revised Statutes,
nnless otherwige indicated.

Section 6201, Short Title

The Act may be cited as “An Act To Implement the Maine Claims -
Settlement.”

Section 6208. Legislative Findings and Declaration of Policy

This section simply notes that the Passamaquoddy Tribe, the Penob-
scot Nation, and the Houlton Band of Maliseet Indians are assertin
claims to lands in the State of Maine, the prosecution of which wi
cause economic hardship in the State. The findings state that the
Indian claimants and the State have reached an agreement the terms
of which are embodied in the Implementing Act. This statement is
slightly inaccurate inasmuch as the Malisests did not reach full agree-
ment with the State. However, authorized regresentatives of the Houl-
ton Band appeared before the Maine Legislature in public hearings
and testified in favor of the Maine Implementing Act. The Findings
section states that the Passamaquoddy Tribe and the Penobscot Nation
“have agreed to adopt the laws of the State as their own to the extent
provided in this Act.” : )
~ It is stated “The Houlton Band of Maliseet Indians and its lands
will be wholly subject to the laws of the State.® As a “F inding” or
statement of “Policy”, this statement does not constitute a substantive
assertion of jurisdiction over the Maliseets. Tt differs with S. 2899 in
that the Federal legislation will extend Federal recognition to the
Maliseets. Yn addition, S. 2829 will provide that Malisest land must
8lso be taken in trust once acquired with the consent of the Maine
legislature, which will entail exemptions from soms state laws,

Section 6808, Definitions

This section provides definitions for thirteen different terms used in -
the Act, The Passamaquoddy Tribe, the Penobscot Nation, and the
Houlton Band of Maliseet Indians are defined. The Houlton Band
of Maliseets is defined as including the entire Maliseet Tribe as con-
stituted on March 4, 1789, which are now represented “as to lands
within the United States” by the Houlton Band of Maliseet Indians.

A unique feature of this” Act is the distinction betweon “Indian
Territory” and “Indian Reservation”. The Meine Act Tecognizes and
defines the existing Passamaquoddy and Penobscot “Ressrvations”,
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It further provides that new lands to be acqi‘xiresl in @ designated area
shall bs Passamaquoddy and Penobscot “Territory”. These distine-
tions are relevant to the application of certain state land laws and to
jurisdiction of the tribes,

Section 6204. Laws of State to Apply to Indian Lands

This section provides that, except as otherwise provided in the Aet,
all Indians and lands or other natural resources owned by them or held
by the United States for them are subject to the eivil and criminal
jurisdiction of the State, Although the State of Maine contends that it
now has complete civil and criminal jurisdiction over the Reservations,
the exact status of the reservations has not been finelly determined.
This section resolves those questions and extends, to the extent specified
in the Maine Implementing Act, State authority over Indian persons
and property. There ere specific protections for property and limite-
tio::is %f jurisdictional suthority which make this an acceptable
tradeoff.

Section 6205, Indian Territory

Subsections 1 and 2 provide specific territorial descriptions com-
prising about 400,000 acres from which the Passamaquoddy and
Penobscot tribal irust land base may be established as “Indian ter-
ritory.” Bach tribe may select 150,000 acres within the desig-
nated area. The existing reservations, plus the first 150,000 acres
- acquired for each tribe by the Secretary of the Interior shall be the

tribal “territory”, provided that such land must bs acquired prior to
January 1, 1983,
There is a serious problem with respect to the date of acquisition.
" The Attorney General has committed himself to seeking nn extension
of this date to accommodate the need for orderly land acquisition if
ghfougén no fault of the tribes the land acquisition process is unduly
elayed.

Subsection 3(A) provides that, to effectuate a taking of lands by
condemnation within either the Passamaquoddy or Penobscot Reser-
vations, the entity taking such property must (1) demonstrate that
there is no reasonably feasible alternative to the proposed teking, (2)
conduct a hearing, and (3) ecquire, by purchase or otherwise, com-
parably valued property contiguous to the reservation which shall
automatically become s part of the reservation. This provision applies
to allotted as well as tribally owned property.

Subsection 3(B) provides that whenever lands within the Indian
torritory, but outside the reservation, is taken for public purposes, the
proceeds shall be invested in other lands of equal acreage ‘within an
unorganized or unincorporated area of the state” and such lands shall
be included within the respective Indian territory without further
approval of the State, ,

Subsection 4 provides that in the event of a taking by the United
States of lands within the Indian territory, land acquired with the
proceeds of such taking shall be governed under subsection 3 (b).

Subsection 5 provides that, except as provided in the above four
subsections, lands acquired in trust for the Passamaquoddy and
Penobscot Tribes outside the designated “Indian territory” srea shall
not be made a part’of the Indian territory except with the consent of
tho state legislature and any affected city, town, village or plantetion.
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Section 6208, Jurisdiction of Tribes Within Indian Territory

Subsection (1) provides that the Passamaquoddy Tribe and the
Penobscot Nation, within their respective territories, shall have all
of the powers, immunities, and obligations of any municipality under
state lew, including the power to enact ordinances and collect taxes,
ﬁrov-ided that (1) persons who are not members-of the Tribe or

ations may not perticipate in internal tribal matters nor are such
matters subject to State rejnlation, (2) that non-members shall be
entitled to receive municipal benefits but not be entitled to vote, (3)
that persons who are not members of either Tribe and who are not
Indians ghall not be entitled to receive benefits accorded under Fed-
erel law to Indians because of their status as Indians,

Subsection (2) provides that the P uoddy Tribe and the
Penobscot Nation and their members may, subject to the limitation
on internel affairs contained in subsection (1), sue and be sued in
state courts, to the same extent as any other entity or person, provided
however, that tribal officiels and the Tribes enjoy the immunity of
governmental officials and political subdivisions of the state when
acting in their governmentsl capacities,

Subsection (3) provides that the Passamaquoddy Tribe and the
Penobscot Nation each has the right to exercise exclusive jurisdiction
within its respective Indian territory over violations by members of
either tribe or nation of tribal ordinances adopted pursuant to this
section or Section 6207 providin g for regulation of fish and wildlife
resources. In the event either Tribe chooses not to exerciss its exclusive
jurisdiction over tribal members, the State retains exclusive jurisdic-
*'.'Ii'(x)n%)e to enforce the tribgl ordinsnces against non-members of the
Section 6207. Regulation of Fish and Wildlife Resources

This section is broken down into eight subsections. The Passame.-
quoddy Tribe and Penobscot Nation shall have exclusive authority
to regulate hunting, trapping or other taking of wildlife within their
respective territory a.ng exclusive authority to regulate sustenance
fishing within their respective reservations and-eny fishing in any
pond Jess than ten (10) acres in surface area where the pond lies en-
tirely within the boundaries of the Indian territory of either Tribe.
The tribal regulations must not be discriminatory except they mey
provide special provistons for sustsnance hunting and fishing rights
of tribal members,

The Tribes shall maintain registration stations to keep track of the
wildlife taken in order to coordinate with state authorities. A specially
created Tribal-State Commisison is authorized to promulgate regule-
tions for fishing on rivers and streams passing through or bordering on
the Indian territories and on “great ponds”, 1.s. ponds which are of 10
or more surface acres in size. The State Commissioner of Inland Fish-
erieg and Wildlife is vested with authority to conduct fish and wildlife

within the Indian territories and where game management
practices are found to have or are likely to have an adverse effect which
would “significantly deplete” the and game outside the Indian
territory he may, after a public heering, order the enforcement of gen-
erally applicable State fish and game laws within the Indian territory.
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Any such decision by the Commissioner is reviewable, and in any such
challengs the burden of proof is on the Commissioner 2s to all issues,
and the Commissioner must prove his case by substantial evidence.

Section 6208. Taxvation

This section is broken into three subsections and relates only to tax-
ation suthority of the State. Funds or income derived from the Fed-
eral “Settlement Fund” which is distributed to the Passamaquoddy
Tribe or Penobscot Nation or their members is exempt from state tax-
ation. The Tribes are to make “payments in lieu of taxes” on all real
and personal property within their respective Indian territories excopt
that property used or held predominantly for governmental pu%oses
enjoys the same immunity from taxation as any municipality. Since
- the Tribes are vested with municipal authority, the taxing authorities
to which their property might be subject will be & county, a district, or
the State, An(?, since nearly all Maine property tax is collected by
municipalities, it is anticipated that the in-lieu tax on the trust prop-
erty will be de minimis, Sections 5 and 6 of S, 2829 exempt trust prop-
erty from encumbrances or alienation by operation of any Stats tax,
The only recourse in the event of a failure by a tribe to make its in-lien
payments is to the income derived from the settlement trust fund,

For all other purposes, the Passamaquoddy Tribe, Penobscot Nation
and their members, and all other Indians or Indian tribes within the
State are subject to payment of the same taxes as all other citizens or
residents of the State includinﬁ, for example, sales, excise, and income
taxes. Either Tribe or Nation "when acting in its business capacitgeﬁs
distinguished from its governmental capacity, shall be deemed to be &
business corporation organized under the laws of the State and shall
be taxed as such.”

Thet the Tribe, Nation or Band may be exempt from faderal taxa-
tion will not exempt the Tribe, Nation or Band from taxetion under
Maine law, Thus, for example, while Indian tribes are, under Revenue
Rulings of the Internal Revenue Service, not considered to be taxable
entities, such Ruling would not exempt any tribe from Maine income
taxes imposed under the laws of the Stats of Maine,

Finally, although the fee in tribal trust land will be in the United
States, the Tribs and Nation will be liable to make payments or pay
fees is lien of property taxes or other taxes, including, for example,
excise faxes, which payments, fees or taxes may be sssessed s an inci-
dent of ownership of land or natural resources.

Seotion 6209. Jurisdiction over Oriminal Offenses, Juvenile Crimes,
Civil Disputes and Domestio Relations

This section is divided into five snbsections. The Passamaqueddy

Tribe and Penobscot Nation are recognized to have exclusive jurisdic-
tion over criminal offenses committed by members of either Tribe
ageinst another member of either Tribe within the boundaries of their
respective reservations (as distinet from their territories) in which the
maximum potential term of imprisonment does not exceed six months
and the maximum potential fine does not excead $500.00. Each Tribe
also has exclusive Jurisdiction over juvenile offenses of members of
either Tribe committed within their respective regervations including
certain juvenile offenses defined by State law.
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The Tribes also have exclusive jurisdiction over small claims civil
actions arising on the reservations between members of either Tribe
who reside on the reservation; Indian child custody proceedings to the
extent authorized by Federal law; and domestic relations matters,
including marriage, divoree and support between members of either
Tribe or Nation both of whom reside on the Indian reservation of the
respective Tribe. .

&'imes and punishments are defined by State law, but the Tribes are
deemed to be enforcing tribal law when acting under this section. In
other words, thé Tribes have adopted State law as their own. Proce-
dures are governed by Title 25, sections 1301-03, United States Code
(Indian Civil Rights Act of 1968) end any other applicable federal
law. As to cases over which the State has jurisdiction (those with pun-
ishments greater than gix months in jail or a fine in excess of $500.00),
the State also has jurisdiction over lesser included offenses which
would otherwise be subject to exclusive tribal jurisdiction. Principles
of double jeopardy and collatera! estoppel are mot applicable as
between the State and Tribal courts. ~

With the exception of those crimes over which the Tribes are given
exclusive jurisdiction, the laws of the State relating to criminal offenses
and juvenile crimes apply and the State is given exclusive jurisdiction
i)ver)other offenses notwithstanding the Major Crimes Act (18 U.S.C.

163).

Subsection § of this section provides for the establishment of “ex-
tended reservations” within the Indian territory. Any 25 or more
adult members of either the Passamaquoddy Tribe or the Penobscot
Nation may petition the Tribal-State Commission for the establish-
ment of such extended reservation and upon aea)iproval of the Commis-
slontea&nd the State legislature such extended reservation shall be
created,

Section 6210, Law Enforcement on Indian Reservations and Within
Indian Territory

This section is broken into four subsections. Pagsamaquoddy and
Penobscot police officers are vested within exclusive authority within
their respective terrjtories to enfores ordinances adopted by the Tribes
under their authority pursnant to Sec. 6206 and hunting and fishing
regulations adopted pursuant, to Sec. 6207(1) ; and to enforce the crimi-

1, juvenile, civil and domestic relations laws over which the Tribes
have exclusive jurisdiction in Sec. 6209(1).

Both Tribal and State law enforcement officers are vested with au-
thority to enforce regulations of the Tribal-State Commission respect-
ing hunting and fishing adopted pursuant to Sec, 6207(3) and &ll laws
of the State other than thoss over which the Tribes have exclusive

jurisdiction under Sec. 6209,

rdinances enacted by the Passamaquoddy Tribe and the Penobscot
Nation under See. 6208 and 6207(1) apply to non-members of the
Tribes as well as to members, Sec, 6206(8) provides that the State re-
tains exclusive jurisdiction to enforce Tribal ordinances against non-
members. Tribal police officers under this section are thus vested with
suthority to arrest non-members but judicial proceedings must be
through the State courts which are empowered to enforce Tribal ordi-
nances against non-members under Sec. 6206(3).
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Lew enforcement officers appointed by the Tribes shall possess the
same powers and shall be subject to the same duties, limitations, and
training requirements as municipal police officers under the laws of the
State. Provision is made for Tribil-State agreements for cooperation
and mutusal aid between police forces. ,

Seotion 6811, Eligibility of Indian Tribes for Stats Funding

Section 6211 of the Maine Implementing Act sets forth provigions
for funding the Passamaquoddy.Tribe and Penobscot N ation as mu-
nicipalities and provides additionally for participation of residents of
the Indian territory of the respective Tribe or Nation in State

rograimns,

P This section is broken into four subsections. Subsections one and
three provide that the Passamaquoddy Tribe and the Penobscot Na-
tion shall be eligible for participation in State pro ams which pro-
vide financial assistance to State municipslities, inc uding discretion-
ary grants or loans, to the same extent and subject to the same condi-
tions as any other State muinicipality. To the extent local matchix:lg
Tunds are required, the-Tribes may use funds from any source avail-
able, including Foderal funds. Sugsection four provides further that
individuals residing within their Indian, territories are eligible for
and entitled to receive State grants, loans, or other social service en-
titlements on the same basis as all other citizens of the Stata,

Subsections two and four provide limitations on eligibility of the
Passamaquoddy Tribe or Penobscot Nation or their members for State
funds based on receipt of Federal benefits. Subsection two provides:

Any moneys received by the respective tribe or nation from
the United States within substantially the same period for
which state funds are provided, for a program or purpose
substantially similar to that funded by the State, and in
excess of any local shere ordinarily required by state law as s
condition of state funding, shall be deducted in computing
a}rlly i:zxyment: to be made to the respective tribe or nation by
tho State, hie

Subsection four provides:

In computing the extent to which any person is entitled to
receive any such funds, any moneys received by such person
from the United States within substantially the same period
of time for which stats funds are provided and for & pro-
gram or purpose substantially similar to that funded by the
State, shall be deducted in computing any payment to be
made by the State, :

Ii these provisions of State law were to be broadly construed, they
could heve an adverse impact on the cost to the United States in pro-
viding assistance to the Tribes or their members under programs
designed to aid Indian tribes or persons or under other general pro-
grams designed to aid local governments or individuals regardless of
legal status, The supplanting provisions could result in a dollar for
dollar reduction of State aid for every dollar of special assistancs,
over and above any local share under a State-local cost gharing for-
mula, offered the Indian Tribes or their members by the United States
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because of their status as Indians or as otherwise provided under
more general programs, o

In testimony before this Committee on July 1, 1980, the Secre
of the Interior expressed concern regarding the application of this
provision in the Maine Implementing Act and its impact on the cost
to the United States in providing services to the Indian tribes and
individuals in the State of Maine, He also expressed concern with
regard to the precedential aspects of the Maine “supplanting” pro-
vision on delivery of services to Indians in other states.

The Maine Implementing Act is a codification of an agresment
reathed by the Passamaquoddy Tribe and Penobscot Nation with the
State of Maine. By letter of Aungust 22, 1980, Attorney General
Richard Cohen of the State of Maine explained the intended reach of
Section 6211 of the Maine Act. This letter is printed in full elsewhere
in this Committee report. The following excerpts are relevant to
uﬁ'deast;gging the intent of Section 6211 and the construction to be
anordedy

It was * * * understood * * * that treating the Tribes as
municipalities could place the Tribes in a unique position
with respect to their eligibility for Federal funds, As recog-
nized Indian Tribes, the Passamaquoddy Tribe and Penob-
scot Nation will be eligible for funds and services available
to Indian Tribes (e.g., Johnson-O’Malley Act and Snyder
Act funds from the Buresu of Indiun Affairs). * * * In
addition, since the Maine Tribes would be municipalities
under Maine law, it was thought that the Tribes might also
be eligible for Federal funds available to municipalities
(e.g, Federsl municipal revenue sharing). The possible
avatlability of these Federal funds in conjunction with State
“municipal” entitlements made it apparent that in some cir-
cumstances the Passamaquoddy Tribe or Penobscot Nation
would be eligible for multiple funding of Tribal Tprogmms
from both the State and Federal governments, This mul-
tiple State/Federal funding would not be available to other
municipalities in Maine nor to the Indian Tribes else-
where 1n the United States. Becausa of this, the State and
Tribes agreed that if a basic service was funded by the Fed-
eral government, as a result of the Tribes’ special status
under Feders] law, then duplicate funding by the State
would be inappropriste. It was with that end in mind that
Section 6211 was drafted.

* * * * * L] *

(I)t was the understanding of the parties that the set-off
provisions in Section 6211(2) and (4) of the Implementing
Act ‘were intended only to encompass Federal funds that
would be actually received by the Tribes and their mem-
bers by virtue of their status ag recognized Indian Tribes
and their status as Indians under Federal law. Since the
State had agreed to treat the Tribes as municipalities for
State funding purposes, it was anticipated that any moneys
recaived by Tribes as municipalities would not be treated any
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differently than similar moneys received by any other mu-
nicipality. However, since the Tribes' status as recoinized
Indian Tribes would in all probability make them eligible
for additional Federal moneys unavailable to other citizens
and municipalities, such Federa] funds received by them as
recognized Tribes would be treated differently and would
be subject to the set-off provisions.

(I)n drafting Section 6211, it was not the intention of the
parties to alter the effect of Federal law. It was understood
among all the parties that to the extent the United States g;o-

'desnéund.a for a program which are required by Federal law
to be supplemental to and not to supplant State and local
funds, that the set-off provisions in Section 6211(2) and (4)
would not apply to such Federal funds. The term “substan-
tially similar purpose” as used in Section 6211 of the Maine
Implementing Act was not intended to refer to such Federal
funds that enhancs, enrich or supplement programs provided
for under Maine law. Such Federal funds received by the
Tribes would be outside the scope of Section 6211 entirely and
would neither be deemed to be eligible to initiate a State
miatch under Section 6211 (1) not would they offset or sup-
plant any State match or State funds under Section 6211(2)
and (4). Consistant with the foregoing, the usual State par-
ticipation in the State/Federal cost sharing of social services
such as AFDC, Medicare and Food Stamps would be un-
affected by Section 6211(2) or (4).

From this letter, the following salient points emerge:

(1) the supplanting provisions of Section 6211 apply only to
Federal funds provides the Tribs or Nation or their members
beeause of their status as Federally recognized Indians. Federal
funds qrovided either Tribe or its members which are generally
available to other local governments or persons are not subject
to the supplanting provisions of Section 6211. . R

(2) the ;l)u ose of Section 6211 is not to establish a besis for
withdrawal of State funding from the Tribes or their members by
virtue of the Federal recognition and their eligibility for Federal
Indian services, but rather it is to aveid duplicate funding by
both the State and the Federal government of the same or sub-
stantially similar programs.

(8) in the absence of Federal funding in excess of the local
share ordinarily required by State law as a condition of State
funding, the State contribution to the Tribe or Nation and their
members will be equel to that provided other municipal govern-
ments and their citizens, and

(4) there will be no withdrawal or diminishment of effort by
the State based on Federal funding of programs which enhance
or enrich basie programs and which are required by Federal law
in' c;’;g;ﬁa?on to be supplemental to and not supplant State and

o nds.

The Department of the Interior has expressed concern that the
supplanting features of Section 6211 of tge Maine Implementin,
Act may be counter to the policies pursued by the Department, an
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indeed all Federal agencies, over the past 20 years which require
states to provide services to their Indian citizens on the same basis
as they provide services to all other citizens of the states.

The supplanting provisions of Section 8311, however, do not ap-
pear to result in any difference in treatment of individual members
of the tribes from other citizens of the State or difference in treat-
ment of the tribes from other municipalities for State funding pur-
poses. The supplanting provisions of Section 6211 are triggered only
when ths Federal funds provided the tribes for the same or substan-
tially similar program exceed the local or municipal share ordinarily
required by State law as a condition of State funding. The objection
of Interior that the supplanting provision may deny the tribes or
their members equality of treatment with other State municipslities
or citizens does not appear well founded. It would appear the real
objection to the supplanting provision is that it may mn.Ee it impossi-
ble for the Unite lél‘.ai:es to fulfill its commitment to the Passams-

noddy Tribe and Penobscot Nation to provide funding or services to
the Tribe or Nation on a level commensurate with that provided other
Federally recognized tribes without supplanting State fundmg

The treatment accorded the Passamaquoddy ﬁ‘ribe and the Penob-
scot Nation as units of State government under the laws of the State
of Maine for funding purposes is unique in Federal Indian law. So
far ag this Committee is aware, no other State accords the Indian
tribes within its boundaries this status. Under general Federal law
ﬁoveming Indian affairs, Indian tribes are considered for all purposes

omestic_dependent sovereigns. Their sovereignty is recognized
through Federal treaties and statutes and it pre-dates the U.S. Con-
stitution or the organizationsl documents of the individual states
where they may be located. The Indian tribes are dependent upon the
United States for their protection. They do not constitute a unit of local
government of the state in which they are loceted. Cherokee Na-
tion v, Georgia, 30 U.S. (5 Pet,) 1 (1831) ; Worcester v. Georgia, 81
U.S. (8 Pet.) 515 (1832); McClonahan v. Stats Tax Commission of
Arizona, 411 U.S. 164 (1978) ; Santa Clara Puseblo v. Martinez, 436
U.S.49 (1978).

In recent years, there has been a growing tendency in Federal lep-
islation to include the Indian tribes on the same basis as other units
of local governments for purposes of Federal funding. Howaver, the
States da not treat Indian trigg: as political subdivisions of the State
and to the extent State funds are provided their local governments,
Indian tribes do not participate. The provisions of the Maine Imple-
menting Act are unique in this respect. The Committee does not be-
lieve the contribution of the State of Maine toward its Indian citi-
zens should be any less than that of other states with a Federally
, recognized Indian population. On the other hand, it is very possible

that the extent of State participants in the provisions of funds to the
Indian tribes in that State for governmental operations and the pro-
vigion of general services will exceed that provided by other states
with Federally recognized Indian tribes or populations.

It is noted that many of th:aﬁ)rogmms specifically provided for
Indians or Indian tribes specifically provide against diminishment of
State funding. Examplea of this are found in Titls IT of the Indian
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Child Welfars Act of 1978 (92 Stat. 8078, 42 U.S.C. §8 620, 1337)
and the Indian Elementary and Secondary School Assistance Act (20
U.S.C. Subchapter ITT, 241 aa et seq.). In addition, program agencies
have promulgated ations to provide similar restrictions on use
of Fegeral funds to inish state effort. Ses, for example, 26 C.F.R.
278.84(a) restricting use of Indian education monies under the John-
son-O/Malley Act (48 Stat. 596, 25 U.S.C. §§ 452-454). Other regula-
tions provide for extension of services only when alternative sources
are not availeble. Ses, 42 C.F.R. Chapter 1, Subpart C restricting
delivery of contract health care by the Indian Health Service and 25
C.F.R. Chapter 1, Subpart A, Sec. 20.3 establishing the policy of the
Bureau of fndian Affairs in delivery of general assistance. To the
extent Federal program monies are intended to be sugplemental o
State program monies, it would appear the various Federal agencies
have adequate authority to promulgate regulations which would
specify such limitations on uss and would be uniformly applicabla
roughout the United States,

Under the circumstances, the Committee believes the Maine Tmple-
menting Act should be ratified without modification, In the event it
should be shown that the effort of the State of Maine does not match
that provided by other states, or that delivery of Federal programs
to the tribes and their members is impeded or restricted and cannot
be effectively addressed through regulation, the Congress retains the
authority to amend the provisions of this Act to provide equitable
funding provisions.

Section 6212. Maine Indian Tribal-State Commission

This section provides that any transfer of land or natural resources

: gy any Indian fsribc-a nation or band of Indians prior to the dats of the

tata Act shall be deemed to have been made in accordance with the'
laws of the State. With respect to individuals, any transfer made prior
to December 1, 1873, is desmed to have been made in accordanes with
State law. The purpose of this section is to extingnish Indian claims
arising under State law as opposed to Federal law.

HOUSEKEEFPING . PROVISIONS

The remaining provisions of the Maine State Tm: lementing Act are
housekes m% n nature. Provision is made for tIr)xe continuation of
Tribal school committees, Tribal housin authorities, and provision
for Indian housing mortgage insurance. It is also provided that viela-
tion of Tribal fish and wildlifs ordinances shall constitute a violation
of State law and be enforcesble in Stats courts.

Section 30 of the housekeeping provisions states that in the event
section 6204 extending the laws of the State to the Tribes’ Indian
territories is held invalid, then the entirs Act is invalidated; that in
. the event section 6209, subsections 8 or 4 providing for State jurisdic-
tion over lesser included offenses and non-application of principles of
double jeopardy and collateral estoppel are hald invalid, then all of
section 6209 shall be deemed inva.ﬁ ; and providing further that,
except for these limitations, if any other section of tg.he Act is held
mvalid it shall have no effact on the remsining provisions of the Act.
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Finally, this Committee takes nots of the heariléﬁs before, and report
of, the Maine Joint Select Committee on Land Claims and acknowl-
edges the regfrt and hearing record as forming part of the under-
standing of the Tribe and State regarding the meaning of the Maine
Tmplementing Act.

Cosr Anp Bungerary CONSIMERATIONS

The Congressional Budges Office submitted the following cast
estimate on S. 2829, as amended:
U.S. CoNaress,
ConagressioNal Buneer OFFIcE,
Washington, D.C., September 17, 1980..
Hon. Jou~r MzLc

HER,
Chairman, Select Committee on Indian Affairs,
U.8. Senate,
Washington, D.C.

Drar CEamyan: Pursuant to Section 403 of the Congressional
Budget Act of 1874, the Congressional Budget Office has reviewed
S. 2829, the Maine Indian Claims Settlement Act of 1980, as amended
and ordered reported by the Senate Select Committee on Indian Af-
fairs, September 16, 1980, The bill authorizes the appropriation of
$81.5 m.l.ﬁl ion to provide for the settlement of land claims of Indians,
Indian nations and bands of Indians in the State of Maine. Upon
appl‘:ipﬁation of the authorized amount, $27 million would be trans-
ferred to a new Maine Indien Claime Settlement Fund, with invest-
ment income (but not the principal) to be regularly distributed to
the Passamaquoddy Tribe and the Penobscot Nation, The remsining
$54.5 million wouI,:i be transferred to a new Maine Indian Claims
Land Acquisition Fund, with both principel and income to be spent
to acquire lands for specified Indian groups.

Becanso of the trust responsibility placed on the Secretary of the
Interior by the bill, the outlays resulting from the bill would differ
- from the appropriation. Monies held in trust by the federal govern-
mant result in net outlays to the federal budget only when principal
13 disbursed. Since Section 5(b)(2) . prohibits any distribution of
m:ii)al held in the Settlement Fund, the only net outlays to the
ederal budget would occur when principal of the Land A cquisition
Fund is useﬁe to acquire Iand pursuant to the Act. Assuming that the
monies authorized are a propriated by the 96th Congress, it is ex-
pected that all $54.5 lmﬁl on will be outlayed in £ year 1981 tq
purchase apgronmately 300,000 acres of {and on which interested
parties already hold purchase options,

In addition, this bill would maks designated Maine Indians eligible
for benefits aveilable through & number of discretionary federal pro-
grams. Thus,. while no additionsl expenditures are mandated by this
section of the bill, relevent federal agencies would be required to in-
clude these groups among those eligible for benefits and may seek
additional funds in order to provide such benefits,

Sincerely,
Roserr D. RescHAUER,
(For Alice M. Rivlin, Director).
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Recurarory Iapacr SraTeMENT

Paragraph 11(b) of rule XXVI of the Standing Rules of the Sen-
ate requires each report sccompanying a bill to evaluate the regulatory
end paperwork impact that would be incurred in carrying out the
bill. The Committee believes that S. 2126 will have no regulatory
impact and only minimal paperwork impact.

Exeovrive COMMUNICATIONS

The pertinent communications received by the committes from the
Department of the Interior and others setting forth recommendations
relating to S, 2126 follow:

U.S. DepARTMENT OF THE INTERIOR,
OFFICE OF THE SECRETARY,
Washington, D.C., September 10, 1980.
Hon, Joun MercHER,

Chairman, Seleot Committee on Indian Affairs,
U.S. Senate,
Washington,D.0.

Dear Mr, Craamuan: This supplements our report of August 8,
1980, on 8. 2829, a bill to settle Indjan land claims in the State of
Maine. In our earlier report we enclosed & proposed amendment to
S. 2829 in the nature of a substitute. The proposal was developed in
the course of discussions with tribal and State officials in an effort to
achieve agreement on substitute language which would clarify govern-
mentsl responsibilities in implementing the land claims settlement.
Our proposed amendment reflected a large measure of agreement, but
at the time of its submission discussions had not been concluded with
respect to Section 6(b) of the bill. Those discussions have now been

“concluded and this is to provide you with our recommended language
for that provision,
.. Section 6(b) of 8. 2829 as introduced provides: L e
(b) The Passamaquoddy Tribe, the Penobscot Nation, their
members, and the land owned by or held for the benefit of the
Passamaquoddy Tribs, the Penobscot Nation, and their members,
shall be subject to the jurisdiction of the State of Maine to the
extent and in the manner provided in the Maine Implementin
Act. The Maine Imglementing Act is hereby approved, ratifi
and confirmed, and the provisions of the Maine Implementing Act
which hereafter become effective including any subse%xent amend-
ments pursuant to subsection (d), are incorporated by reference
as fully as if set forth herein. The Maine Implementing Act shall
not be subject to the provisions of Section 1619 of Title 25 of the
Uhnited States Code,

As we mentioned in the course of our testimony at the Committes's
July 1 hearings on the bill, one of our principal concerns with the
settlement proposal is the language of Section 6211(2) and (4) of the
Maine Implementing Act which would allow the State to reduce fund-
ing to the Passamaquoddy Tribe, the Penobscot Nation, and their
members in circumstances where the Tribes or individual members srs
recipiente of Federal funds “within substantially the same period for
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which stats fundsare provided, for a program or purpose substantiall
similar to that fundedp by the State, . ,.” §ection B%bgpof S. 2820 wou]g
approve, ratify, and confirm the provisions of the Maine Implementing
Act, including Section 6211,

Becauss we feared that ratification of thess provisions in the State
Act could result in the abuse of Federal financial assistance by allow-
ing the State to use Federal funds to supplant State funding of pro-
grams which benefit its Indian citizens, and would therefore set &
potentially dangerous precedent for the use of Federal funds nation-
wide, we asked State officials to provide the Committes with a letter
clarifying the meaning end intent of Section 6211 (2) and (4) of the
Maine Imxlamant' ct. )

Maine Attorney General Richard S, Cohen sent the Committes a
lotter dated August 22, 1980, which assists in the interpretation of
those provisions of the State law. However, this letter, while helpful,
did not completely allay our concern, as expressed at the J uly 1, 1980
hearings, that Congressional ratification of the Maine Implementing
Act pursuant to Section 6(b) of S, 2829 may he viewed as sanctionin y
even if only in limited circumstances, the practice of su planting ea.
dollar of State aid to the tribes with a dollar of Fedemlpaid.

After & careful study of the programs which might be affected by
this provision in the Maine Implementing Act, we have arrived at the
following language as a proposed amendment to Section 8(b):

(b) (1) The Passamaquoddy Tribe, the Penobscot Nation, the
Honlton Band of Maliseets, their members, and the land and
natural resources owned by or held in trust for the benefit of the
Tribe, Nation or Band, or their members, shall be subject to the
jurisdiction of the State of Maine to the extent and in the manner
provided in the Maine Implementing Act: Provided, however,
that nothing in this section shall be construed as subjecting lands
held by the United States in trust to taxation, encumbrance, or
alienation. The Maine Implementing Act is ixereby approved,
ratified and confirmed to the extent that it is not inconsistent with
the provisions of this Act. The Maine Implementing Act is not
an agreement within the meaning of Section 109 of the Indian
Chilgr’%' alfare Actof 1978, ¥

(2) Funds appropriated for the benefit of Indian people or for
the administration of Indian affairs may be utilized, consistant
with the purposes for which they are appropriated, by the Pas-
samaquod%yr%‘ribe and the Penobscot Nation to provide part or
all of any local share required by Maine State law. Federal funds
used by the Tribe or Nation as local matching funds shall be con-
sidered as local funds for purposes of any maintanance of effort
requirements imposed by Federal law or regulation. ,

c58) Nothing in this Act shall be construed to supersede any
Federal Jaws or regulations governing the provision or fundin
of services or benefits to any person or entity in the State o
Mazine unless expressly provided by this Act.

Paragraph 6(b) (1) of our proposed amendment is substantially
similar to the provision in S. 2829, The proviso is intended to clarify
the*understamﬁng of the parties that lands acquired by the United
States in trust shall not be subject to taxation and are subject to the
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restrictions against slienation of section 5(f) (2} of our proposed
amendment (section 5(e) (2) of S, 2829). To the language ratifying
the Maine Implementing Act we have added the fphr:ase, “to the extent
that it is not inconsistent with the provisions of this Act”, While we
have ne intention of altering{'the substance of the jurisdictional agree-
ment between the State of Maine and the Passamagzoddy Tribe and
Penobscot Nation, to the extent that anyone in the future perceives a
discrepancy between the federal and state legislation we feel it is im-
portant to recognize that the federal legislation should control.
Pearagraph 6%3) (2) is v reflection of our examination of the inter-
play of federal and state funding of Indian programs under this new
arrangement. Because Jands in Passamaquodgy and Penobscot Indian
territory will be tax-exempt, those Tribes may wish to rely on federal
funds to match state funds available to them as municipalities. As
provided in Section 6211(1) of the Maine Implementing Act, “[t]o the
extent that any ... program requires municipal financial participation
as & condition of state funding, the share for either the Passamaquod-
dy T'ribe or the Penobscot Nation mtay be raised through any source o;
rovenue available” (emphasis added). For example, consistent wi
the Maine Implementing Act and our proposed amendment, funds re-
ceived by the Tribes under a contract suthorized by the Johnson-
O'Malley Act (25 U:S.C. Section 452 et seq.) may be used as the local
share to match state educational assistance if that use is otherwise
censistent with the provisions of the Johnson-O’Malley Act. Thus, re-
Enrdless of whether or not certain fundingI sources may be prohibited
y federal law or regulation from supp anting state funds under
Section 6211(2) or (4§uof the Maine Implementing Act, such funds
may be used to provide the local share for matching purposes.
Paragraph ‘(-3% of our proposed section 6(b) woullc)l malke it clear
that nothing in the Settlement Act, including the ratification of the
Maine Implementing Act, should be read to supersede any federal
laws or regulations governing the provision or funding of services or
benefits to any person or entity in the State of Maine, unless expressly
provxdedby that Aet, ~— 70 o o
. Tha Maine Attorney General is amending his August 22 letter to
provide further explanation of Section 6211 of the Maine Implement-
ing Act. It is our understanding that the State’s interpretation is that
Section 6211 (2) and (4) will not authorize the supplanting of Federal
funds where such supplanting is prohibited by eugner Federal law or
regulation, _ .
. It is the Department’s intention to structure our funding programs
in such & manner that no funds will be supplanted by the operation of
Section 6211 of the Maine Implementing Act. This structuring may
include the amendment of our regulations to prevent supplanting of
funds by states. However, such regulations, if promulgated, will heve
effect on a national basis and will in no way treat the State of Maine
differently from any other stats in such funding matters,
“ We have also bean requested to consider the addition of the word
reasonable” to the language of Section 5(b)(1) of our proposed
“amendment. That sentence would then read es follows:
Each portion of the Settlement Fund shall be administered by
the Secretary in accordance with reasonable terms established by
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the Passamaquoddy Tribe or the Penobscot Nation, respectively,
and agreed to by the Secretary.

‘We have no objection to the inclusion of this word so long as the
stendard of conduct applicable to those charged with investment re-
sponsibility is consistent with Section 6 of the Uniform Management
of Institutional Funds Act. That Section requires the governing board
to exercise ordinary business care and prudence under the facts and
circumstances prevailing at the time of the action or decision, Thase
charged with investment management of the funds would be obligated
to act in the utmost good frith and to exercise ordinary business care
and prudence in all matters affecting its administration. .

* The Office of Management and Budget has advised that there is no
objection to the presentation of this report from the standpoint of the
AJminjstration’s program,

Sincerely,
Cec. D. Anprus, .
Secretary.

Stare oF MAINE,

DePARTMENT OF THE ATTORNEY GENERAL,
Auguste, Maine, August 22, 1980.

Re S, 2629 “The Maine Indian Claims Settlement Act.”

Hon. Jomw MEroner,
Chairman, Select Committee on Indian A fairs, U.S. Senate,
Washington, D.C.

Dear CrammMAN MeLcHER: At the request of Secretary Andrus, we
are writing to explain in detail the understanding of Stzatc officials as
to the meaning and intent of § 6211 of the Maine Implementing Act,
Chapter 732 of the Public Laws of Maine, 1879, That section scts forth
the mechanism under which the Passamaquoddy Tribe and Penobscot
Nation, as municipalities, will receive monies under State programs.
The statement below represents my view as Attorney for the State
and reflects my understandings of the intent and representations of the
parties during the extended negotiations. I understand that this letter
will be included in the Committee’s records. Since I believe it helps in
understanding the interrelationship of this bill and the Maine Imple-
menting Act, I believe it would be useful to also include this letter in
the Congressional history of the bill..

In drafting and negotiating the Maine Implementing Act, the
Tribes and State agreed that the powers, duties and rights of the
Tribes in Maine would be defined by reference to the powers, duties
rnd rights of municipalities in Maine, (See Sertion 6206(1) of the
Maine Implementing Act). Because municipalities are an important
and essential unit of government in Maine and, under the principles of
“home rule” in the Maine Constitution, are accorded significant power
of self-government, this approach was believed to be an important
element of the Implementing Act. At the same time, it was understood
that this provision would make the Tribes eligible for funds from the
State in basically the same manner as cities and towns in Maine, This
evailebility of State funds to the Tribes, as municipalities, was viewed
by the State as a unique and substantial provision of the settlement
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with long-range cost implicetions to the State. It was included because
it was consistent with one ¢f the fundamental premises of the Imple.
menting Act; i.e, that the Maine Tribes were to be subject to general
State law as other citizens withi certain limited exceptions in recogni-
tion of their unigue cultural or historic interest, So far as we lmow, no
other State in the Nation treats Indian Tribes in a like fashion for
funding purposes. . ¥ " .

It was slso understood, howevbr, that treating the Tribes as munici-
palities could place the Tribes in a unique position with respect to their
eligibilig( for Federal funds. As recognized Indian Tribes, the Passa-
maguoddy Tribe and Penobscot Nation will be eligible for funds and
services availably only to Indian Tribes (e.g., Johnson-O'Malley Act
and Snyder Act funds from the Bureau of Indian Affairs). Although
at the time that the Implementing Act was negotiated the exact extent
of this funding was uni‘nox’wn,‘_it was understood that it would be sig-
nificant and that it would be providéd to the same extent and on tl%e
same terms that Federal funds were provided to Indian Tribes else-
where in the United States. In addition, since the Maine Tribes would
be municipalities under Maine law, it was thought that the Tribes
might also be eligible for Federal funds available to municipalities
(e.g., Federal municipal revenue sharing). The yosmible avalability
of these Federal funds in conjunctitn with State “municipal” entitle-
ments made it apparent that in some circumstances the Passama-
quoddy Tribe or Penobscot Nation would be eligible for multiple fund-
in}guof Tribal programs from both the State and Federal governments.
This multiple State/Federal funding would not be available to other
municipalities in Maine nor to the Indian Tribes elsewhers in the
United States. Because of this, the State and Tiribes agreed that if a
basic service was funded by the Federal government, as a result of the
Tribes’ special status under Federal law, then duplicate funding by
the State would be inappropriate, It was with that end in mind thet
 § 6211 was drafted.

Having thus summarized the basic thinking behind § 6211, several
additionel points should be made. First, § 6211 was intentionslly
drafted using broad language of general applicability rather than spe-
cifically cross-referencing particular Federal or Stats Jaws. Since the
parties wers conscious of the fact that existing State or Federal fund-
ing laws could be changed in the future and new programs created, and
on the expectation that future amendment of the Maine Implementing
Act might not be easily achieved to conform it to future changes in
other laws, it was believed that uss of general language was a prefer-
eble drafting approach instead of discussing the operation of each
specific source of funding, ’

. Second, it was the understanding of the parties that the determins-
tion of the amount of State monies to which the Tribes or its mem-
bers would be eligible would be determined in the first instance, using
the provisions of State law ordinarily applicable to other munieipali-
ties or citizens. In other words, statutory formulas in Maine law would
serve us the initial starting point in determining Tribal entitlements
from the State. In some respects those existing statutory formules al-
ready contain’provisions for the treatment of Federal funds, which
provisions would be equally applicabls to the Maine Tribes.
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. Third, it was the understanding of the parties that the sst-off pro-
vigions in § 6211(2) and (4) of the Implementing Act were intended
only to encompass Federal funds that would be actually received by
the Tribes and their members by virtue of their status as recognized
Indian Tribes and their status as Indians under Federal law. Since the
State had agreed to treat the Tribes as municipalities for State fund-
ing purposes, it was anticipated that any Federal monies received by
the ‘I'ribes s municipalities would not be treated any differently than
similar monies received by a.n%x:)ther municipality, However, since the
Tribes’ status as recognized Indian Tribes would-in all Erobability
make them eligible for additional Federa]l monies unaveilable to other
citizens and municipalities, such Federal funds received by them as
recognized Tribes would be treated differently and would be subject
to'the set-off provisions,

Fourth, in drafting § 6211 it was not the intention of the parties
to alter the effect of Federal law. It was understood among all the
parties that to the extent the United States provides funds for a pro-
gram which are required by Federal statutes or regulations to be sup-
plemental to and not to sugple.nt State and local funds, then the set-off
provisions in § 6211 (2) an. YL) would not apply to such Federsl funds.
The term “substantially similar purpose” asused in § 6211 of the Maine
Implementing Act was not intended to refer to such Federal funds that
enhancs, enrich or supplement gmgrams provided for under Maine

- law, Such federal funds received by the Tribes would be outside the
scope of § 6211 entirely and would neither be deemed to be eligible to
initiate a State match under § 6211(1) nor would they offset or sup-
plent any State match or State funds under § 6211 (2) or (4). Con-
sistant with the foregoing, the usual State participation in the State/
Federal cost sharing of social services such as AFDC, Medicare and
Food Stamps would be unaffected by § 6211(2) or (4).

Fifth, since many programs in Maine are shared State-municipal
responsibilities, it was understood that the Tribes, as municipalities,
would have to raise their local share which would be computed in the
manner provided by Maine law generally. Insofar as State valuation
was & factor in determining the Tribal share, the land in Indian Ter-
ritory would be valued in the same manner in which privately owned
land was valued in any other municipelity. Sincs it was understood
that the Passama uodcg' Tribs and Penchscot Nation could, but prob-
ably would not, choose to have a local tax, it was'agreed that Federal
funds could first be credited to the Tribe’s share of any shared State-
lqcal programs with the balance credited to the State, Thus, the off-
set proggmz};a of § 6211(2) wc:lultcll applly ifI mll:l only if Federal funds
In & particular program exceeded any local share necessary to trigger
a State match undegtéatata law. d o

It is important to understand that § 6211 was negotiated with and
agreed to by the Tribes. Insofar as it reduces the total amount of State
funds to which the Tribes might be eligible, that consequence was un-
derstood at time of agresment, In addition, nothing in § 6211 increases
the obligation of Federal agencies to fund Tribal programs in Maine.
Those decisions will be made using the normally applicable criteria in
Federal law and regulations, However, in determining eligibility for
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Federal funds, it was also understood that the Maine Tribes would be
treated no differently than other Tribes elsewhers in the United States,
and would not be penslized nor receive less Federal funds by virtue of
their eligibility for State funds under the Maine Implementing Act. -
" This latter point regarding future Federal funding for Tribal pro-
grams in Maine is one about which I wish to express my serious con-
cern. It has been the States and Tribal expectation that, to the extent
the United States funds a program for Indians elsewhers in the coun-
try, go also would it fund it in Maine. However, during the course of
our negotiations with the Tribes and in all our dealings with the De-
portment of Inferior we have had serious difficulty in determining
exactly what programs will be provided to the Maine Tribes and in
what amounts. Expected levels of funding once estimated by B.IA.
have to date not been forthcoming. For example, estimates of Fed-
eral funding prepared in 1979 by the Eastern Regional Office of B.LA.
indicated that nearly $1.3 million would be provided in FY 1981 for
education alone, even if no State funds were provided. This report was
in fact provided to the Maine Legislature. We relied on such B.LA.
estimates in negotiating § 6211 of the Maine Implementing Act. We
have only recently learned, however, that the actual s for FY
1981 may be far less than B.LA.'s earlier estimate, In addition, we are
unable to obtain any confirmation of what B.I.A. or Indian Health
Services funding levels may be or how they might be computed in sub-
sequent fiscal years. This now raises serious concern that the Mains
Tribes may not be ap)i]ro%riately funded in the future by the Federal
govemment Just as the Federal government is concerned that State

unds not be unfairly reduced to these Tribes, 50 also we are gravely
concerned that Federal funding not be reduced to these Tribes by vir-
tue of their eligibility for State programs. In agreeing to treat the
Tribes as municipalities, the State of Maine and the Passamaquoddy
Tribe and Penobscot Nation have achieved an unusual relationship
and one about which we are very optimistic. It would be extremely un-
fair to the Tribes and the State and inconsistent with our relianes on
earlier B.I.A. reports if, as a result of this creative effort, the Federal
government were to provide programs and funds to the Tribes on any
different terms or amounts than it did to Indian Tribes elsewhere in
the United States. :

Very truly yours,
Ricrarn S. Comer,
Attorney General.

Narve Aarerican Riomts Fownp,
Portland, Maine, September 6, 1950.
Hon. JorN MercHER, ‘
U.8. Senate,
Washkington, D.C.

DeAr Senaror Mercrer: Secretary Andrus has asked me to write
to you to explain the Passamaguoddy Tribe's and the Penobscot Na-
tion’s understanding of Sec. 6 (g) of S. 2829 and See. 6211 of the Maine
Implementing Act. Section 6211 deals with the eligibility of the Maine
Tribes for State funding. Sec. 6(g) provides in relevant part that the
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Maeine Tribes “shall be eligible to receive all of the financial benefits
which the United States provides to Indians, Indien nations or tribes
or bands of Indians to the same extent and subject to the same eligi-
bility criteria generally applicable to other Indians, Indian nations
or tribes or bands of Indians.” My clients’ understanding of these pro-
visigns is best explained by outlining the manner in which they devel-
oped. : ‘

PNegotiations concemin.% settlement of the Maine Indian land claims
began in the spring of 1977 when President Carter appointed Justice
William B. Gunter to evaluate the claims and recommend s course of
action for the Administration. Justice Gunter studied the legal as-
pects of the case and discussed with the l;;arties their views concemin%
settlement. The Tribes raised federal Indian services as an issue o
major importance to them. The State of Maine was expected to dis-
continue the services which it was providing to the Tribes, and the
United States had never provided the Maine tribes the level of services
which it provides other Indian tribes. The Tribes were determined
to make certain that any settlement contain a provision ensuring that
full federal Indian services be provided to them and that they mot
have to use income obtained from gettlement funds and property to
pey for services which the Federal Government provides other tribes.
At one point during these discussions the Department of the Interior
suggested to Justice Gunter that the services issue be dealt with b
providing the Mzine Tribes with a lump sum peyment in lieu of sucﬁ
services, Eut this suggestion was rejected, Justice Gunter's July 7, 1977
recommendation, e copy of which is enclosed, met the Tribe’s objectives

in this regard. The Justice recommended creation of a trust fund for

the Tribes, acquisition of trust lands for the Tribes, and the provision
of federal Indian services. Par‘z;fmph C(3) of the recommendation
says that the United States should “[a]ssure the two tribes that that
normal Bureau of Indian Affairs benefits will be accorded to them by
the United States in the future.”

Justica Gunter’s recommendation led to detailed negotiations with a
White House Work Group composed of Eliot R. gutler, Asgociate
Director of the Office of Management and Budget, Leo M. Krulitz,
‘Solicitor of the Department of the Interior, end A. Stephens Clay,
Justice Gunter’s law partner. The Tribes took the same position in
these negotiations concerning the services issue as they did in their
discnssions with Justice Gunter. Thess negotiations produced an apree-
ment between the Tribes and the President on February 10, 1978. That
agreement, which was embodied in a document titled Joint Memoran-
dum of Understanding, & copy of which is enclosed, approached fed-
eral Indian services In & manner similar to that recommended by
Justice Gunter, In Section 7 (c) the federal government pledges:

that the tribes will be considered fully federally recognized tribes
and will receive all federal services, %eneﬁts and entitlements on
the same basis as other federally recognized tribes,

The agreement between the Tribes and the White House led to
still further negotiations in which the Tribes ware asked by the Maine
Congressional Delegation to reach an t with the State of
Maine concerning jurisdictional matters. An agresment with the State
wag ultimately reached which provided that in addition to their status
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as federally-recognized tribes, the Passamaquoddy Tribe and the
Penobscot Nation would also have municipal status for various por-
poses under Maine law. As part of this agreement, and in return for
concessions made by the Tribes, the State committed itself to fully
include the Tribes in its municipal funding system, Under the terms
of the agresment the Tribes are permitted to use federal funds to sup-
ply any local share which is required for funding by the State,

At the time the Tribes were negotisting with the Federal Govern-
ment there was no discussion concerning services to be provided by
the State of Maine. It was assumed by those participating in the
negotiations that Maine would discontinue the Maine Department of
Indian Affairs and cease its prior funding of the Tribes through that
agency. It was also assumed that Meaine would provide services to
Maine Indians as citizens of the State. There was no discussion, how-
ever, as to how this was to be done, even though the funding of mem-
bers of federally-recognized tribes by states was then & matter of dis-
pute between the Federal Government and various states. As s result,
the agreement to guarantes full Federal Indian funding was not con-
ditioned on provision of a particular level of funding by the State.

My clients are pleased that the agreement which they negotiated
with the State of Maine may reduce to some exent the cost to the
Federal Government of providing full services to them. They under-
stand Sec. 6211 of the Maine Implementing Act to prohibit duplicats
funding by the State and the Federal Government. They also under-
stand that the supplanting provision of Sec. 6211 does not apply te
federal programs which by statute or regulation are deemed supple-
mental. They understand Sec. 6(g) of S. 2820 to be & guarantes, con-
sistent with that bargained for in the Joint Memorandum of Under-
standing, that the Federal Government will provide them with full
federal funding regardless of the level of funding provided by the
State of Maine, They also understand that the Administration has
2 desire to obtain maximum participation by the State of Maine in
meeting the Federal Government’s obli gation to the Maine Tribes, and
fears that Sec. 6211 might hinder this goal. Specifically, they under-
stand that the Administration is concerned that hecauss the Federsl
Government funds verious programs for Indians at levels higher than
those provided by most states, that in order to meet its obligation to
fund Maine tribes at the same level as other tribes it might be obliged
under See. 6211 to supplant Maine's contribution to particular pro-
grams. Afier studying various Maine programs, however, it appears
that the Federal Government will be gble to meet its obligation of
providing full federal funding to the Maine Tribes without supplant-
ing Maine funds. This will require careful sttention to existing fedaral
statutes and regulations, and may require adoption of new ions.
The Tribes are prepared to cooperate with the appropriate officials
. on these issues, and will assist in the preparation Ofp remedial legisla-

tion if it develops that the Federal Government ig bearing & dispro-
Eﬁ'lt:onate share of the cost of providing full federa] Indian services
em.

Many thanks for your assistance in this matter,
Sincerely,

TaoMmas N, Toresx,
Enclosures,
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Kuearnior, Copy, Rogers, McCratomey, & REGENSTEIN,
Atlanta, Ga., July 15, 1977.
Recommendation to: President Carter.
From: William B. Gunter.

Re: Passamaquoddy and Penobscot tribal claims—Maine,

A, MY ASSIGNMENT

My assignment was to examine the problem created by these claims
for approximately ninety days and then mako a recommendation to
you a8 to what action, if any, you should take in an attempt to bring
about 8 resolution of the problem.

I have not acted 2s a mediator in this matter; my role has been
more that of a judge; I have read the law and examined the facts;
I have met and conferred with affected parties and their representa-
tives; I have attempted to be objective, realizing that no one person
can ever attain total objectivity; I have tried to come forth with o
recommendation that, in my own mind, is just and practical; and I
now proceed with a brief statement of the problem and my
recommendsation,

B. THE PROBLEM

The pending court actions based on these tribal claims have the
unfortunata eﬁwt of causing economic stagnation within the claims
ares. They create a cloud on the validity of real property titles; and
the result is a slow-down or cessation of economic activity because
gmperty cannot be sold, mortgages cannot be acquired, title insurance

ecomes unavailable, and bond issues are placed in jeopardy.

Were it not for this adverse economic result, these cases could take
their normal course through the courts, and there would be no rea-
son or necessity for you to take any action with regard to this matter.
However, I have concluded that this problem cannot await judicial
determination, and it is proper and necessary for you to recommend
some action to the Congress that will eliminate the adverse economic
consequences that have developed to date and that will increase with
Intensity in the near future.

.1 have concluded that the Federal Government is primarily respon-
sible for the creation of this problem. Prior to 1975 the Federal Gov-
ernment did not acknowledﬁe any responsibility for thess two tribes.
Interior and Justice took the position that these two tribes were not
entitled to federal recognition but were “State Indians®, In 1975 two
federal court decisions, one at ths trial level and another at the ap-
Sellate level, declared that the Constitution adopted in 1789 and a

on ional enactment of 1790 created a trust relationship between
the Federal Government and these two tribes, In short, the Federal

Government is the guardian, and the two tribes are its wards. A fter
the appellate decision, Interior and Justice concluded that the tribal
claims would be prosecuted against dprivabe property owners owning
property within the claims area and ageinst the State of Maine for
the properties owned by it within the claims ares, Therefore, we have
the unususl situation of the Federal Government being, in my mind,
primarily responsible for the creation of the problem, and it is now
Placed in a position by court decisions of having to compound the
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problem by court actions that seek to divest private property owners
and Maine of title to land that has heretofors been considered valid
title. The prosecution of these cases by the Federal Government brings
sbout the adyerse economic consequences already mentioned,

I have concluded that the states of Maine and Massachusetts, out of
which Maine was created in 1820, bear some responsibility for the
creation of this problem. The states procured the land in the claims
aven, whether legally or illegally I do not now decide, and sold much
of it. The State of Maine now owns, I am informed, somewhere between
400,000 and 500,000 acres of land in the clzims aree. ,

I have concluded that the two tribes do not bear any. responsibility
for the creation of the problem, and I have conciuded that private
property owners owning property within the claims ares do not bear
any responsibility for the creation of the problem.

The problem is complex and does not lend itself to a simple solu-
tion because it is old and large. The factual situation giving birth to
the problem goes back to colonial times and the early years of our
life as a nation under.the Constitution. Adding to the complexity is
the fact that the Eroblem is social, economic, political, and le

Enough ebout the problem—I move on to my recommended solution.

C. THE BOLUTION

X have %iven consideration to the legal merits and demerits of these
pending claims. However, my recommendation is not based entirely
on my personal assessment in that area. History, economics, social sci-
ence, justness, and practicality are additional elements that hava had
some weight in the formulation of my recommendation.

My recommendation to you is that you recommend to the Congress
that. it resolve this problem as follows:

(1) Appropriats 25 million dollars for the use and benefit of the two
tribes, this:-appropriated amount to be administered by Interior. One
half of this amount shall be appropriated in sach of the next two fiscal
Years.

(2) Require the State of Maine to put together and convey to the
United States, as trustes for the two tribes, a tract of land eonsisting
of 100,000 acres within the claims area. As stated before, the Stats
reportedly has in its public ownership in the claims area in excess of
400,000 acres. .

(::& Assure the two tribes that normal Bureau of Indian-Affairs
benefits will be accorded to them by the United States in the future.

(4) Bequest the State of Maine to continue to appropriate in the
future on an ennual basis state benefits for the tribes at tﬁe equivalent
level of the average annual appropriation over the current and pre-
cading four years.

(5) Require the Secretary of Interior to use his best efforts to
require long-term options on an additional 400,000 acres of land in
the claims ares. These options would be exercised at the election of the
tribes, the option-price paid would be fair market value per acre, and
tribal funds would be peid for the exercise of each option.

(8): Upon receiving the consent of the State of Maine that it will
accomplish what is set forth in numbered paragraphs (2) and (4)
above, the Congress should then, upon obtaining tribal consent to
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sccept the benefits herein prescribed, by statutory enactment extin-
guish all aboriginal title, if any, to all lands in Maine and also ex-
tinguish all other claims that these two tribes may now have against
any party arising out of an alleged violation of the Indian Noninter-
course Act of 1700 as amended,

(7) If tribal consent cannot be obtained to what is herein proPosed,
then the Congress should immediately extinguish all aboriginal title,
if any, to all Jands within the claims area excapt that held in the pub-
lic ownership by the State of Maine, The tribes’ cases could then
proceed through the cowrts to a conclusion against the state-owned
tand, If the tribes win their cases, they recover the state-owned land;
but if they lose their cases, they recover nothing. However, in the mean-
time, the adverse economic consequences will have been eliminsted
and Interior and Justice will heve been relieved from &ursuing causes
of action apainst private property owners to divest them of title to
land that has heretofore been considered valid title,

(8) If the consent of the State of Maine cannof be obtained for
whai is herein proposed, then the Congress should appropriate 25
million dollars for the use and benefit of the tribes (see paragraph
numbered (1)), should then immediately extinguish all ‘aborigi
title, if any, and all claims arising under an alleged violation of the
1780 Act as amended, to all lands within the claims area except those
lands within the public ownership of the State. The tribes’ cases could
then proceed through the courts against the state-owned land. If the
tribes win their cases they recover the land; but if they lose their .
cages they recover nohhi.nﬁa‘a.gaﬁmst the state of Maine. However, in
the meantime, they will have received 25 million dollers from the
United States for their consent to eliminate economic stagnation in
the claims ares, a.n;i their consent to relieve Interior and Justice d{rom
pursuing causes of action against private property owners to divest
them of land titles that have heretofore been considered valid,

It is my hope that the Congress can resolve this problem throngh
the implementation of numbered paragraphs (1) through (2& above,
Peragraphs (7) and (8) are mere alternatives to be utilized in the
event consensual agreament, cannot be obtained.

Respectfully submitted,
Wmraax B. Gunres.

[Press releass from the Office of the White House Press Becretary,
February 10, 1978)

Tar Warre House

 JOINT MEMORANDUM OF UNDERSTANDING

For several months, representatives of the Passamaquoddy
and Penobscot Tribes and & White Houss Work Grouf com-
prised of Eliot R, Cutler, Associate Director, Office of Man-
asge!n_aut and Budget; Leo M. Xiulitz, Interior Department

olicitor; end A. Stephens Clay, Washington attorney, have
been meeting to discuss the tribes’ land and d claims in
Maine and the federal services to be extended to the tribes in
the future. These discussions have produced sgreement with
regpect to both e pariial settlement of the claims and future
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federal services. The parties hope that the terms and condi-
tions deseribed here will serve as a vehicle for settlement
of all the tribes’ claims,

A. The Basic Agreement: A Partial Settlement

The Administration, through the White House Work
Group, agrees to submit to the Congress and to seek passa,
of legislation which would provide the two tribes with the
sum of $25 million in exchange for (1) the extinguishment of
the tribes’ claims to 50,000 acres cfnar titleholder of such land
within the 5 million-acre revised claims area (Area I)? to
which title is held as of this date by any private individ-
uel(s), corporation (s), business(es), or other entity(ies), or
by any country or municipslity; * and (2) for the extinguish-
ment of all their claims in the 7.5 million additional acres
(Area II) in the claims ares as originally defined (Arees I
and II). Thus, every landholder within Area I would have
his title cleared of all Passamaquoddy and Penobscot land
and damage claims up to 50,000 scres,® and aZf titles in Area
11 would be totelly cleared of such claims,

The tribes will execute a valid release and will dismiss all
their claims with respect to Area IT and with respect to land-
holders with 50,000 acres or less in Area I, The legislation will
not clear title with respect to any of the holdings of any pri-
vete individual, corporation, business, or other entity which
are in excess of 50,000 acres in Area I, nor to any lands in
Area I held by the State of Maine,

By preliminary estimate, the $25 million to be paid by the
federal government would clear title to approximately 9.2
million acres within the original 12.5 million-acrs clzims area.
Al claims apainst householders, small businesses, counties
and municipalities would be cleared. Approximately 8.3 mil-
lion acres in Area X out of the original 12.5 million-acre claim
would remain in dispute. About 350,000 acres of the disputed
land is held by the state; the remaining 3.0 million acres is
held by approximately 14 large landholders.

B. Proposed Settlement of the Tribes’ Remaining Claims
f%:;mt the State of Maine and Certain Large Land-
olders

The tribes and the White House Work Group recognize the
desirability of settling the tribes’ entire claim, if possible.
However, direct discussions between the tribes and the State
of Maine or between the tribes and the large landholders
either have not occurred or have not been successful,

In an effort to promote an overall settlement, the White
House Work Group has obtained from the tribes the terms
end conditions on which the tribes would be willing to re-

2 This acreage description of the revised clalmes area is hased on information taken from
maps and not from surveys. The final revised claims ares, to ba determined by the Depari-:
ment of Justice based on information fornished by the Department of the interior, may
m%’"’m thin deacription by <S80,
3¥or purposes of auch extlnqnluhment. titleholding, whethier direct or indirect, partial
or complete, in deemed to lnclude control, or ability to control, throngh subaidiares,
R Erlhlpa.ut:g;tg.aor otllil.irhenldl et 1 f 50,000 t
or an older Wi oldings In excess o y acres, 50,0 Temntion
would appL to lands which are rapresentative of the ovarall holtglengs 'otoos"::ﬁ:ndholdu.
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solve their claims against the State of Meine and against the
large landholders whose titles would not fully be cleared by
the Basic Agresment. The tribes have authorized the Work
Group to communicate thess terms and conditions to the ap-
f:roé)riate representatives of the State and the affected land-

olders. In this context, the Work Group serves primarily
as an intermediary with limited suthority to settle the re-
maining claims on the terms set forth by the tribes,

1. Olaims Against the State of Maine.—The tribes have
claims against the State of Maine for a?proximately 350,000
acres of State-held lands in Area I and for trespass damages.
Rulings on several of the defenses originally available to
?Iaine already have been made by the courts in the tribes’

avor.

The State of Maine currently appropriates approximately
$1.7 million annually for services for the Penobscot and
Passamaquoddy Tribes. The tribes are willing to dismiss and
release all their claims for land and damages against Maine in
exchange for an sssurance that Maine will continue these ap-
propriations at the current level of $1.7 million annually for
the next 15 years. The appropriations would be otherwise un-
conditional and would be paid to the United States Depart-
ment of the Interior as trustes for the tribes. Shounld the State
agree to give this assurance, the legislation to be submitted to
the Congress by the Administration would provide for the
extinguishment of all tribal claims to the affected State-held
}nnd:d and all trespass damage claims when the last payment
is made.

2. Claims Against Large Private Landholders—In ex-
changs for the dismissal, release and extinguishment of their
claims to approximately 3.0 million acres within Area T held
by the large landholders as described in the Basic Agree-
ment, and 1n exchange for a dismissal and release of all tres-
pass claims against said individuals or businesses, the tribes
ask that 300,000 acres of average quality (approximately
$112.50 per acre) timber land be conveyed to the Department
of the Interior as trustes for the tribes, and that they be
granted long-term options to purchase an additionsl 200,000
acres of Jand at the fair market valus prevailing whenever the
options are exercised. The tribes also ask for an additional
$3.5 million to help finance their axercisa of these options.

In recognition of the desirability of achieving an oversll
settlement, the Administration will recommend to the Con-
gress the payment by the federal government of an additional
$3.5 million for the tribes, if the affected private landholders
will contribute the 300,000 acres and the options on 200,000
acres as set forth in the tribes’ settlement conditions. Addi-
tionally, the Administration will recommend the payment of
$1.5 million directly to the landholders contributing acreage
and options to the settlement package. The $1.5 million
would be divided proportionately according to the contribu-
tion made by the respective landholders. o

If & settlement of the tribes’ claims against the large land-
holders can be accomplished on the terms specified above, the
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Work Group has agreed to use its best efforts to acquire esse-
ments permitting members of the tribe to hunt, fish, trap and
gather for noncommercial purposes and to obtain brown and
yellow ash on all property from the large landholders within
Ares 1. The tribes Wlﬁ be subject to applicable laws and regu-
lations in the exercise of easement rights. Additionslly, it is
agreed that the exercise of easement rights shall in no way
interfere with the landholder’s use of his property, either
now or in the future. If the Work Group’s efforts to acgmre
these easements are unsuccessful, the tribes have reserved the
right to reject a settlement with the large landholders.

C. Other Terms and Conditions

(1) Nothing in this agreement is intended by the parties to
be an admission with respect to the value of these claims, If
settlement can be accomplished, it will reflect a compromise
from every perspective, The tribes regard their claims as
worth many times more than any considersation to be received
under this agreement. The State of Maine, on the other hend,
has taken the position that the tribes’ claims are without
merit, .

The Administration has chosen to evaluate the claims not
merely on the basis of their merit and their dollar value, but
also in light of the facts that the claims are complex; they
will require many, many years to resolve; and the litigation
will be extremely expensive and burdensome to everyone and
eould, by its mere pendency, have a substantial adverse effect
on the economy of the State of Maine and on the market-
ability of property titles in the State.

With thess considerations in mind, any settlement will re-
flact o _shared understanding of the reality created by the
litigation, rather than one party’s view of the e uity of the
claims. The claims are unique, and resolution of them on any.
basis other than litigation similarly must be unique.

(2) If a settlement can be reached with the State of Maine, -
with the Jarge landholders, or with both on the terms de-
scribed above, the White House Work Group has the option
of implementing & settlement on those terms, rather than
on the terms of the Basic Agreement specified in Section A.
The Work Group has agreed to consult with the tribes befors
choosing any of the alternatives provided by this agreement,

(8) The tribes recognize thet in no event shall the federal
government’s cash contribution to any settlement exceed $30
million; the federal government will pay $26 million to
achieve the Basic Agreement, and an agditional $5 million
to facilitate & settlement of all claims against private
landholders, '

(4) The location of the 800,000 acres must be satisfactory
to the tribes, However, it is agreed that the 500,000 seres may
be in several tracts, so long as the timber land is of average
quality. Tt is also agreed that land will be selected in such &
manner as to not unreasonably interfere with the large land-
holders’ existing operations.
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(6) The cash funds to be obtained in the settlement shall be
paid in trust for the benefit of the tribes on terma agreeable
to them and the federal government. No part of the capital
will be distributed on a per capita basis. The terms of the trust
shall not preclude reasonable investment of the Erinci’pal, nor
shall they affect in any way the right of the tribes to dispose
of income. The right to dispose of income shall be wholly a
matter for tribal discretion.

(6) All grosert and cash obtained pursuant to this settle-
nment shall be divided equally between the two tribes.

(7) The federal eﬁovemment pledges that the tribes will be
considered fully federally recognized tribes and will recsive
* all federal services, benefits and entitlements on the same basis
as other federally recognized tribes,

(8) All lands acquired by the tribes and land currently
held by the tribes shall be-treated for governmental purposes
as other federally recognized tribel lands are treated. The
consent of the United States will be given to the exercise of
criminal and civil juriediction by the State of Maine pursuant
to 25 USC 1821, 1322, provided that the United States shall
:ﬂ;'%ct & retrocession within four years upon request of the

ribes.

(9) If e setflement can be reached with the State of Maine,
the White House Work Group will use its best efforts to ob-
tain for the tribes assured access under mutually egrecable
regulations to & designated place in Baxter State Park for
religious ceremonial purposes. If the Work Group’s efforts
to obtain such assured access are unsuccessful, the tribes have
ﬁsgrved the right to reject a settlement with the State of

aine,

(10) With respect to settlement of the tribes’ claims against
the State of Muine and large lJandholders within Ares I, the
White House Work Group has 60 days to acoomplish an
ment, If such a settlement cannot be accomplished within that
period, the parties will proceed with the Basic Agreement
outlined in Section A, above.

(11) The settlement agreement will ba executed in a form
appropriate to effectuation of the terms of the agreement and
will preclude further litigation with respect to all claims
settled. Suitable procedural safeguards will be adopted end
implemented by court order in the pending litigation to as-
sure that the parties’ intent with respect to this settlement
agreement is accomplished,

(12) The White Houss Work Group and this Administra-
tion pledge their vigorous support to settlement on the terms
and conditions specified in this memorandum,

(13) This agreement is subiect to ratification by the tribes
on or by February Ninth, Nineteen Hundred and Seventy

ight.

Eight.

For the administration: For the Tribes:
Erwor R. Corren \
Lro M. Krurarz,
A. Srevens Crar.







Timothy C. Woodcock
Bangor, Maine
LD209%4

This is to be included with Timothy C. Woodcock's testimony previously filed.




